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Liability Insurance: A Primer for College and University 
Counsel 
Howard Ende 
Eugene Anderson 
Susannah Crego 


Colleges and universities have numerous sources of exposure to 
liability and face litigation on an increasing number of fronts. 
This rise in litigation fuels the importance of extensive liability 
insurance coverage. In this article, the authors provide basic 
information about liability insurance, broken down into readily 
accessible sections identified in the table of contents. The authors 
alert college and university counsel that previously-purchased 
liability insurance may not cover damages and losses incurred 
today. Explained are the realities of liability insurance, one of 
which is that insurance carriers often benefit from extended 
litigation. Faced with the insurance industry’s propensity for 
litigation, the authors maintain that college and university counsel 
can no longer afford to leave the business of liability insurance 
to others within a college or university; counsel must understand 
liability insurance and participate in insurance matters to 
ensure that the college or university gets the insurance protection 
for which it paid. 


The Emergence of New Paradigms in Student-University 
Relations: From In Loco Parentis to Bystander 
to Facilitator 


Robert D. Bickel 
Peter F. Lake 


University liability law is in a state of transition from a 
parental/custodial model to new paradigms. The authors suggest 
that, after the demise of in loco parentis, there has emerged a new 
paradigm of the university as “facilitator,” which builds on the 
“bystander” paradigm that seemed to emerge out of the decline of 
in loco parentis. Thus, the university enjoys a position of authority 
and respect, while exercising control in a more subtle fashion 
than that used in the mid-1990s. At the same time, universities 
will not be able to claim the market immunity that seemed to 
exist immediately following the abandonment of in loco parentis. 
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The Use of Flagged Test Scores in College and University 
Admissions: Issues and Implications Under Section 504 
of the Rehabilitation Act and the Americans with 
Disabilities Act 
Diana Pullin 
Kevin Heaney 


With the increase in the number of undergraduate and graduate 
applicants to colleges and universities, assessing the qualifications 
for the admission of students with disabilities has become a significant 
challenge for college and university officials. This increase has 
contributed to the passage of the Individuals with Disabilities 
Education Act and the Americans with Disabilities Act, which, while 
not adding significantly to the substantive protections already afforded 
to students with disabilities under Section 504 of the Rehabilitation 
Act of 1973, raise public awareness of issues surrounding the education 
of disabled students. Current admission practices must be 
evaluated in light of this statutory framework. Particularly, the practice 
of “flagging” the standardized test scores of students with disabilities 
has become a central issue to many colleges and universities. This 
article describes the provisions of statutes and regulations, judicial 
decisions and administrative agency findings governing the use of 
admissions tests for persons with disabilities. In light of those 
provisions, the authors examine the legality of the use of flagged 
admissions test scores and recommend factors for admission officers 
and college and university administrators to consider when evaluating 
applications from persons with disabilities. 


Student Misconduct: Historical Trends in Legislative and 
Judicial Decision-Making in American Universities 
Elizabeth Grossi 
Terry Edwards 


This article examines the rules and procedures implemented by 
college and university officials with respect to campus crime. 
The authors note that the movement away from in loco parentis 
has substantially altered the student-institution relationship. The 
current trend is toward a contractual theory which has resulted 
in increased student rights with respect to university disciplinary 
proceedings. Instead of a university with broad powers over its 
students under in loco parentis, the contractual theory is based 
on a model of student as consumer and university as service 
provider, narrowing and increasingly formalizing an institution’s 
authority. 
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PURPOSE 


Insurance, particularly liability insurance, can be confusing. Anyone 
who embarks on the high seas of insurance should not do so without a good 
compass, a knowledge of reefs and storms and plenty of food and water. 
Any attempt to choose an alternate route by land in an effort to unlock its 
secrets will encounter mazes of paths, pitfalls, underbrush and dead ends.’ 

The purpose of this primer is to provide basic information about 
liability insurance and to alert college and university counsel to the fact that 
insurance policies purchased in the past may cover damages and losses 
incurred today. Insurance companies were paid to help colleges and 
universities defend claims that were brought against them, and insurance 
companies should be paying claims covered by insurance policies. Armed 
with these truths, colleges and universities should get their money’s worth 
from insurance policies. 

The primer begins by explaining the realities of liability insurance and 
details the enormous liabilities faced by colleges and universities. The bal- 
ance of the primer is then organized as shown by the table of contents so 
that the reader may pick and choose sections of particular interest. For 
example, if the reader needs information concerning settlements of insur- 
ance coverage litigation, the reader should refer to Section IX of the article. 


INTRODUCTION 


Colleges and universities and their counsel live in a hostile and 
litigious environment. Litigation is proliferating on many fronts, and a 
typical college or university faces a tremendous number of sources of 
exposure to liability. As a result of this hostility,” counsel for colleges and 
universities must be familiar with the type of protection offered by liability 
insurance—the insurance coverage that was purchased in the past and the 
insurance coverage that continues to be purchased today. 

Colleges and universities have more types of exposure to liability than 
cities, corporations, hotels or shopping malls. The exposures commonly 
associated with a college or university arise from its large number of 
employees, its diverse activities, its fleet of vehicles, real property, 
intellectual property, dormitories, offices, classrooms, dining halls, 





1. The foregoing was paraphrased from Heffner v. Allstate Ins. Co., 401 A.2d 1160, 1161 
(Pa. Super. Ct. 1979), affd, 421 A.2d 629 (Pa. 1980) (discussing the draftsmanship of the 
Pennsylvania No-Fault Motor Vehicle Insurance Act). 

2. Unfortunately, the hostility extends to the insurance realm. See A. Michael Barker, 
Preparing the Defense in Fire Loss Litigation, FOR THE DEFENSE, Jan. 1992, at 2 ("Good defense, 
whether exercised on a football field or a battleground of war, requires adherence to the same 
basic principles.”) (Mr. Barker regularly represents insurance companies); John G. Aicher, 
Developing CGL Coverage Defenses for CERCLA Remediation, 60 DEF. COUNS. J. 559 (1993); 
Memorandum of Law of CNA in Support of Motion to Strike Amended Counterclaims, Cross- 
Claims and Third-Party Complaint of General Battery at 1, Continental Casualty Co. v. General 


Battery Corp., (Del. Super. Ct. 1996) (No. 93 C-11-008-WCC) (“Legal wars are fought with words 
but they are wars nonetheless.”). 
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infirmaries, rental property and equipment. In addition, a college or 
university handles large amounts of money. College or university activities, 
such as the following, may be the source of exposure: student counseling 
services; clubs and intramural sports; research, perhaps involving human 
subjects and selling the technology from research; events such as concerts 
and intercollegiate sports; a private police force; off-campus student 
activities such as internships or working with neighborhood children; class 
field trips; school newspapers; student computer and Internet use; and 
international programs. Of course, the types of exposures are increased if 
the college or university has a graduate school, particularly a medical 
school. The list of exposures to liability is endless and growing.’ 

Because of the large potential exposure to legal liability and the per- 
ception of many that colleges and universities are “deep pockets,” liability 
is not only an ever-present danger, it is also an increasingly common 
danger. Watson Wyatt’s 1995 Educators’ Legal Liability Survey found that > 
claims against colleges and universities for alleged discrimina-tion, wrong- 
ful termination and other employment-related matters are “on the up- 
swing.”* Reported crime on campuses across the nation is also increasing.° 

Despite this increase in liability, college and university counsel have 
been satisfied to leave the business of liability insurance to others in the 
administration. It is time for counsel to expand their expertise to include 
the fundamentals of insurance law and lore. Active participation in 
insurance matters will enhance the protection provided by the college or 
university’s insurance program and help guarantee that the college or 
university gets the insurance protection for which it paid. 





3. For example, Michael C. Weston, vice-president and general counsel of Northwestern 
University, Evanston, recently said that the new federal telecommunications bill, signed into 
law by President Clinton to prevent indecency on the Internet, creates a problem, since much 
of the Northwestern campus is networked for data, and “there is the matter of people off campus 
who would like to get on the Internet through Northwestern. ... [T]hey’d like to have access 
to all these resources through us.” Lorien L.M.M. Golaski, NU’s Weston Weathers Changes in 
Higher Education, CORP. LEGAL TIMES, June 1996, at 41. Weston pointed out that this raises 
many regulatory, tax and organizational issues. 

4. INSURANCE COVERAGE LITIG. REP., Jan. 5, 1996, at 23. 

5. Tamara Henry, Campus Crime Climbs, USA Topay, Apr. 22, 1996, at D1. It was 
reported that the weekly CHRONICLE OF HIGHER EDUCATION analyzed 1994 crime reports of 831 
colleges and found that there were steep increases in crime in 1994 compared with 1993. There 
were 23% more arrests for producing, using or selling illegal drugs; 27% more murders; 12% 
more forcible sex offenses and 16% more non-forcible sex offenses. There were decreases in 
aggravated assaults, burglary and motor-vehicle theft. Id. 

University campuses and their surrounding areas are often the scene of crime. A student 
shot and killed three professors he was appearing before to defend his thesis at San Diego State 
University. San Diego College Student held in Slayings of Three Professors, N.Y. TIMES, Aug. 16, 
1996, at A18; University Shooting, USA TODAY, Aug. 16, 1996, at A3. A 21-year-old student at 
the University of Pennsylvania was shot as he and his friends returned to campus following a 
trip to a nearby bar. Kimberly J. McLarin, Robberies Near Penn Stir Fears, N.Y. TIMES, Sept. 28, 
1996, at 8. The University of Pennsylvania's police chief reported that there has been a five 
percent increase in robberies in 1996, with an increase in the number of guns being used in the 
crimes. Id. 
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College and university counsel need only look to the case of 
International Surplus Lines v. Wyoming Coal Refining Systems® to see what 
can happen to an unsuspecting academic policyholder. In that case, the 
university research project, doing business as Western Research Institute 
(“the Institute”), sought liability insurance coverage for a lawsuit brought by 
a client of the Institute. The appeals court upheld a lower court’s denial of 
insurance coverage, because the Institute did not disclose in its application 
for insurance coverage that there might be a possible claim against it. 
Although the Institute argued that its president thought that no valid claim 
existed against it, the court ruled that since the Institute knew of the client’s 
“unhappiness” with its work, “any reasonable person would have been 
aware of the possibility of the claim.”’ Despite protestations by the Institute 
that any conflicts with the client were resolved at the time it applied for the 
insurance coverage, because the Institute did not show evidence to support 
this allegation, summary judgment for the insurance company and against 
the policyholder was upheld. 

The Institute case illustrates two additional insurance pitfalls. First, 
judges act as underwriters and, of course, when they do, they act with 
hindsight. Underwriters with hindsight have no losses. The McCormick & 
Baxter case® in Oregon vividly illustrates judges acting as underwriters. In 
that case, the Supreme Court of Oregon held that “[t]he interpretation of the 
terms of an insurance policy is a question of law.”® This means that it is for 
the court, and not a jury, to decide what insurance policies mean. Further, 
the court interpreted “insurance policies according to what [it] perceive[d] 
to be the understanding of the ordinary purchaser of insurance.” Judges 
simply are not “ordinary purchasers of insurance.” In any event, the court 
in the Institute case substituted its judgment of what a reasonable university 
administrator should do for what the university administrator in that case 
determined was proper. 

The second pitfall is that insurance companies engage in post-loss 
underwriting. A superb definition of post-loss underwriting (also known as 
“post-claim underwriting”) was recently used in a popular novel: 


THINGS PICK UP A BIT on Tuesday, partly because I’m getting tired 
of wasting time, partly because the witnesses either know little or can’t 
remember much. I start with Everett Lufkin, Vice President of Claims, 
a man who'll not utter a single syllable unless it’s in response to a 
direct question. I make him look at some documents, and halfway 
through the morning he finally admits it’s company policy to do what 
is known as “post-claim underwriting,” an odious but not illegal 





6. 52 F.3d 901 (10th Cir. 1995) (applying Wyoming law). 
7. Id. at 904. 
8. St. Paul Fire & Marine Ins. Co. v. McCormick & Baxter Creosoting Co., 923 P.2d 1200 
(Or. 1996). 
9. Id. at 1205. 
10. Id. at 1213 (citations omitted). 
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practice. When a claim is filed by an insured, the initial handler 
orders all medical records for the preceding five years. In our case, 
Great Benefit obtained records from the Black family physician who 
had treated Donny Ray for a nasty flu five years earlier. Dot did not 
list the flu on the application. The flu had nothing to do with the 
leukemia, but Great Benefit based one of its early denials on the fact 
that the flu was a preexisting condition.” 


Most policyholders would disagree with the statement that post-loss 
underwriting is “not illegal.” 

The insurance industry today is selling less insurance coverage than ever 
before. Indeed, insurance companies spend over $1 billion annually to fund 
litigation battles against their policyholders,” and insurance companies file 
“tens of thousands” of briefs against policyholders.” As the chair of Dow 
Corning Corporation wrote, “[i]t has become standard operating procedure 
of some insurance companies to procrastinate and dispute rather than honor 
policies with companies that become embroiled in litigation.”"* The former 
deputy chair of Jardine Insurance Brokers in Los Angeles, Richard A. 
Archer, has stated, “I have never been involved in a loss in excess of $10 
million where a lawsuit has not been filed. In each case, every claim was 
settled—some at the courthouse steps.”” 





11. JOHN GRISHAM, THE RAINMAKER 295 (1995). 

12. See Brief of Amicus Curiae American Insurance Association at 3, Affiliated FM Ins. Co. 
v. Constitution Reinsurance Corp. (Mass. Sup. Jud. Ct. 1993) (No. SJC-06165). 

13. Brief and Appendix of Amicus Curiae Insurance Environmental Litigation Association 
(IELA) in Support of Continental Insurance Company, Aetna Casualty & Surety Company and 
Fireman’s Fund Insurance Company of Newark, N.J. at 25, n.21, County of Columbia, N.Y. v. 
Continental Ins. Co. (N.Y. App. Div. 1992) (No. 65588). 

14. Richard Hazleton, The Tort Monster that Ate Dow Corning, WALL ST. J., May 17, 1995, 
at A21. 

15. Richard A. Archer, Preparing fora Mega-Loss’; Early Intervention Key to Getting Grip 
on Losses that Exceed $100 million, BUS. INS., Oct. 10, 1994, at 23. 

These are shocking statements in contrast to the insurance industry advertising campaigns 
that tell a story of trust and dependability. Examples include: 
—“You're in good hands with Allstate,” NEWSWEEK, Sept. 6, 1993, at 6 (advertisement for 
Allstate Insurance). 
—“Like a good neighbor, State Farm is there,” PARENTS, Sept. 1994, at 60 (advertisement 
of State Farm Insurance Company). 
—“Nationwide is on your side,” SOUTHERN LIVING, July 1994, at 6 (advertisement for 
Nationwide Insurance). 
—“As customer-sensitive underwriters, it is our job to understand the risks our 
customers face, as well as their financial concerns and the liabilities that arise from 
everyday activities. Since 1882, we have been handling the insurance needs of select 
customers because we make it a point to know their businesses and personal insurance 
needs,” The Chubb Corporation, Solutions & Services (visited Sept. 17, 1996), 
<http://www.chubb.com/services.html>. 
For a more complete discussion of insurance industry advertising, see Tom Baker, Construct- 
ing the Insurance Relationship: Sales Stories, Claims Stories and Insurance Contract Damages, 
72 TEX. L. REV. 1395 (1994). 
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The entire litigation system, with its enormous costs and lengthy delays, 
works to the advantage of the insurance company. The system is structured 
so that the insurance company, by denying a claim, gains the time value of 
money and the likelihood that the claim will be settled for less than its full 
value.” Faced with insurance industry litigation prowess, college and 
university counsel must understand the practicalities and dynamics of 
insurance and must fully comprehend the law and lore of insurance.” 





16. When the policyholder settles and agrees to take less than the amount to which it is 
entitled, the insurance company wins. The insurance company pays less than full value, and 
it gained the time value of its money. It might appear to some that the insurance industry is 
now under the control of Wall Street financiers. See Charles E. Schmidt, Jr., Industry Executives 
Receive New Marching Orders, BEST’S REV. P/C, Feb. 1996, at 40- 41 (changes in ownership at 
several property/casualty insurance companies have ushered in a “new era” of “financially 
oriented owners who will pay more attention to the bottom line”). 

17. Unfortunately, college and university policyholders cannot look to state insurance 
regulators for protection. See Jon Harkavy, Protecting Buyers’ Needs: State Regulators Must Give 
Policy Form Changes Greater Scrutiny, BUS. INS., July 20, 1992, at 19 (“[T]he commercial insur- 
ance consumer is little more than an afterthought to a state regulator.”). See also Riordan v. 
Nationwide Mut. Fire Ins. Co., 977 F.2d 47, 50 (2d Cir. 1992) (noting that the response of the 
New York Superintendent of Insurance to the policyholder’s complaint was to advise the 
policyholder to “retain an attorney and sue”); Walter L. Updegrave, Stacking the Deck, MONEY, 
Aug. 1996, at 50. 

However, a myriad of briefs have been filed by state, local and federal government 
agencies in support of policyholders regarding insurance coverage disputes. See, e.g.: 

@ Application For Leave To File Amicus Curiae Brief In Support of Petition For Writ 
of Prohibition or Mandate, and Amicus Curiae Brief of John K. Van De Kamp, Attorney General 
of the State of California, In Support of Petitioners Aerojet-General Corporation and Cordova 
Chemical Company, Aerojet-General Corp. v. Superior Court, 257 Cal. Rptr. 621 (Cal. Ct. App. 
1989) (No. A042785). 

e@ Application to File Supplemental Amicus Curiae Brief and Supplemental Brief of the 
California Attorney General in Support of the Petition for Writ of Mandate, Aerojet-General 
Corp. v. Superior Court, 257 Cal. Rptr. 621 (Cal. Ct. App. 1989) (No. A042785). 

@ Amicus Curiae Brief of State of Missouri, Aetna Casualty & Sur. Co. v. General 
Dynamics Corp. 968 F.2d 707 (8th Cir. 1992) (No. 91-2252, 91-2254). 

@ Application to File Amicus Brief and Proposed Brief of Sixty-Two California Cities 
and Counties in Support of Appellant and Real Party in Interest, AIU Ins. Co. v. Superior Court, 
799 P.2d 1253 (Cal. 1990) (No. $012525). 

e@ Application of the California Attorney General to File Brief as Amicus Curiae, AIU 
Ins. Co. v. Superior Court, 799 P.2d 1253 (Cal. 1990) (No. $012525). 

© Brief of the City of Englewood, Colorado as Amicus Curiae, American Employers Ins. 
Co. v. Pinkard Constr. Co. 806 P.2d 954 (Colo. Ct. App. 1990), cert. granted, March 11, 1991, 
cert. dismissed, 831 P.2d 887 (Colo. 1991) (No. 90SC622). 

@ Brief of Amicus Curiae, the Commonwealth of Pennsylvania, in Support of 
Appellant/Cross-Appellee Armotek Industries, Inc., Armotek Indus. v. Employers Ins. of 
Wausau, 952 F.2d 756 (3d Cir. 1991) (No. 90-5969 & 90-6001). 

© Brief of Amicus Curiae State of lowa, A.Y. McDonald Indus. v. Insurance Co. of N. 
Am., 475 N.W.2d 607 (Iowa 1990) (No. 89-1722). 

© Brief of Amicus Curiae State of Maryland, Bausch & Lomb, Inc. v. Utica Mut. Ins. Co., 
625 A.2d 1021 (Md. Ct. App. 1992) (No. 56). 

@ Brief and Exhibits of Fifteen Maryland Counties as Amici Curiae in Support of 
Appellant/Cross-Appellee Bausch & Lomb Inc., Bausch & Lomb, Inc. v. Utica Mut. Ins. Co., 652 
A.2d 1021 (Md. Ct. App. 1992) (No. 56). 
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e@ Amicus Curiae Brief of the Washington State Department of Ecology, Bird-Johnson 
Corp. v. Dana Corp., 629 A.2d 831 (Wash. 1991) (No. 58207-6). 

@ Amended Brief of Amicus Curiae New Jersey State League of Municipalities, Morton 
Int'l, Inc. v. General Accident Ins. Co., 629 A.2d 831 (N.J. 1992) (No. 34,341). 

e@ Brief on Behalf of the State of New Jersey in Support of Motion to Participate as 
Amicus Curiae and to Expand the Record, Morton Int'l, Inc. v. General Accident Ins. Co. , 631 
A.2d 831 (N.J. 1992) (No. 34,341). 

@ Brief of Amicus Curiae State of New Jersey, Morton Int'l, Inc. v. General Accident Ins. 
Co., 631 A.2d 831 (N.J. 1992) (No. 34,341). 

@ Brief of Amicus Curiae State of New Jersey on Motions for Reconsideration, Morton 
Int'l, Inc. v. General Accident Ins. Co. (N.J. 1993) (No. 34,341). 

© Brief of Amici Curiae State of Delaware and Commonwealth of Pennsylvania in 
Support of Appellee New Castle County, New Castle County v. Hartford Accident & and Indem. 
Co., 933 F.2d 1162 (3d Cir. 1991) (No. 89-3814, 90-3012, 90-3030). 

@ Amicus Curiae State of Delaware's Submission in Support of Appellee New Castle 
County’s Petition for Rehearing and Suggestion for Rehearing En Banc, New Castle County v. 
Hartford Accident & Indem. Co., 933 F.2d 1162 (3d Cir. 1991) (No. 91-3857). 

e Brief of Amicus Curiae New Jersey Public Risk Managers Association and West 
Milford Township in Support of Rutgers University’s Motion Seeking Leave to Take an Inter- 
locutory Appeal, Rutgers, State Univ. of N.J. v. Liberty Mut. Ins. Co., 649 A.2d 1362 (N.J. Super. 
Ct. App. Div. 1994) (No. A-3669-93TF). 

@ Brief of Amicus Curiae Oregon Department of Environmental Quality on the Mertis 
Regarding Trigger of Coverage, St. Paul Fire & Marine Ins. Co. v. McCormick & Baxter Creosot- 
ing Co., 923 P.2d 1200 (Or. 1996) (Nos. CCA 8711-07096, 541584, CAA 71072, 505 41582). 

@ Brief of Amicus Curiae Department of Environmental Quality in Support of Petition 
for Review, St. Paul Fire & Marine Ins. Co. v. McCormick & Baxter Creosoting Co. (Or. 1994). 

@ Brief of Amicus Curiae State of Rhode Island, St. Paul Fire & Marine Ins. Co. v. 
Warwick Dyeing Corp., 26 F.3d 1195 (1st Cir. 1994) (No. 93-1721). 

@ The [New York] State’s Memorandum of Law in Support of its Cross Motion for 
Dismissal of St. Paul Fire and Marine Insurance Company's Complaint, St. Paul Fire & Marine 
Ins. Co. v. Wisser Co. (N.Y. Sup. Ct. 1991) (No. 16063/91). 

e Brief and Appendix for Respondent State of New Jersey Department of 
Environmental Protection, New Jersey v. Signo Trading Int'l, 612 A.2d 932 (N.J. 1992) (No. A- 
5937-87T3). 

@ Motion for Leave to File Brief and Participate in Oral Argument of New Jersey 
Department of Environmental Protection, New Jersey v. Signo Trading Int'l, 612 A.2d 932 (N.J. 
1992) (No. 30-960). 

e@ Supplementary Brief of Respondent State of New Jersey, Department of Environ- 
mental Protection, New Jersey v. Signo Trading Int'l, 612 A.2d 932 (N.J. 1992) (No. 30-960). 

@ [New York's] Brief for Appellant, New York v. Aetna Casualty and Surety Co. (N.Y. 
App. Div. 1989) (No. 88094569). 

@ [New York’s] Memorandum of Law in Opposition to American National Fire 
Insurance Company's Motion for Summary Judgment, New York v. American Nat'l Fire Ins. Co., 
598 N.Y.S.2d 339 (N.Y. App. Div. 1993) (No. 67064). 

@ Memorandum of Law in Opposition to American National Fire Insurance Company’s 
Renewed Motion for Summary Judgment and in Support of Dismissal of American's Fifteenth 
Affirmative Defense, New York v. American Nat'l Fire Ins. Co. (N.Y. App. Div. 1993) (No. 1714- 
91). 

e Plaintiff's [State of New York] Reply Memorandum of Law, New York v. EAD 
Metallurgical, Inc. (W.D.N.Y. 1990) (No. 85-CV-1085 (A)). 

@ Memorandum of Law in Opposition to Defendant’s Motion for Summary Judgment 
and In Support of Plaintiff's Cross Motion for Summary Judgment, New York v. Inwood 
Petroleum Corp. (N.Y. Sup. Ct. 1990) (No. 21799-89). 

@ Memorandum of Law in Support of Plaintiff's [New York] Motion, New York v. 
Ladd’s Gas Station, Inc., 198 A.D.2d 654 (N.Y. App. Div. 1993) (No. 6266-88). 
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This article will set forth certain key liability insurance concepts with 
which counsel should be familiar. Section I describes the standard form 
liability insurance policy.” Section II discusses two other types of liability 
insurance that a college or university may have—umbrella and excess 
liability insurance. Section III analyzes the services that a policyholder 
buys when it purchases standard form liability insurance. Section IV 
examines judicial interpretation of standard form liability insurance 
policies. Section V considers the inconsistent positions that insurance com- 
panies have taken when litigating insurance coverage disputes. Section VI 
looks at the problem facing policyholders when the legal precedent they 
need “disappears.” Section VII addresses ways in which counsel can work 
together with the person or people responsible for the college or university’s 
insurance program to ensure both that the insurance is not illusory and that 
the college or university gets the maximum benefit from the liability insur- 
ance it has purchased. Section VIII discusses a problem that often arises 
when a college or university is faced with a claim, that is, who controls the 
defense and settlement of that underlying claim, the insurance company or 
the college or university? Section IX provides some tips for the college or 
university involved in settlement discussions with insurance companies. 


I. THE TYPICAL STANDARD FORM LIABILITY INSURANCE POLICY: 
PAST AND PRESENT | 


Standard form liability insurance is litigation insurance.” Liability insur- 
ance is purchased by virtually every organization in the United States— 





@ Motion of the Association of Washington Cities for Leave to File Brief as Amicus 
Curiae & Brief, Weyerhaeuser Co. v. Aetna Casualty & Surety Co., 874 P.2d 142 (Wash. 1994) 
(No. 61000-2). 

See generally Edward M. Joyce et al., Government Officials Side with Policyholders and 
Calm the Environmental Insurance Coverage Frenzy, ENVTL. CLAIMS J., Summer 1996, at 37. 

Only one governmental entity has filed a brief in any court supporting the insurance 
industry in any environmental insurance coverage case on any issue. See Amicus Curiae Brief 
of the Minnesota Commissioner of Commerce (dated 1994) in Anderson v. Minnesota Ins. Guar. 
Assoc. (Minn. Sup. Ct. 1994) (No. C7-93-2490). 

18. Standard form insurance policies are used as a model because they are the foundation 
for all liability insurance policies, even so-called “tailor-made” (“manuscript”) liability 
insurance policies. “Manuscript” insurance policies are frequently simply typed versions of 
boilerplate. See, e.g., AIU Ins. Co. v. Superior Court, 799 P.2d 1253, 1259 (Cal. 1990) (insurance 
company contended that policy language was not standardized but was individually negotiated 
on a line-per-line basis. However, court found that the coverage provisions at issue were 
“adopted verbatim from standard CGL policies used by the insurance industry.”). 

The 1986 Commercial General Liability policy, the standard form liability policy currently 
available to college and university policyholders in the United States, will be used to illustrate 
what a standard form liability policy looks like and what type of insurance coverage it promises 
to provide. 

19. Brohawn v. Transamerica Ins. Co., 347 A.2d 842, 851 (Md. 1975); Fitzpatrick v. 
American Honda Motor Co., 575 N.E.2d 90, 95 (N.Y. 1991). See generally Karon O. Bowdre, 
“Litigation Insurance”: Consequences of an Insurance Company’s Wrongful Refusal to Defend, 
44 DRAKE L. REV. 743 (1996). 
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including colleges and universities.” It is also purchased by corporations, 
charities” and governments.” Even individuals, such as the artist Christo, may 
carry standard form liability insurance.” Standard form liability insurance 
policies potentially cover a wide range of claims, including environmental,” 
employment discrimination,” defamation” and product liability’ claims. 





20. See Lexington Ins. Co. v. St. Louis Univ., 88 F.3d 362 (8th Cir. 1996); International 
Surplus Lines v. Wyoming Coal Refining Sys., 52 F.3d 901 (10th Cir. 1995); Board of Trustees 
of the Univ. of Ill. v. Insurance Corp. of Ireland, Ltd., 969 F.2d 329 (7th Cir. 1992); Rutgers v. 
Liberty Mut. Ins. Co., 649 A.2d 1362 (N.J. Sup. Ct. Law Div. 1994); Oates v. New York, 597 
N.Y.S.2d 550 (Ct. Cl. 1993); Duke Univ. v. St. Paul Mercury Ins. Co., 384 S.E.2d 36 (N.C. Ct. 
App. 1989). Colleges and universities also purchase excess and umbrella liability insurance 
policies. See Trustees of the Univ. of Pa. v. Lexington Ins. Co., 815 F.2d 890 (3d Cir. 1987). 

There are more specialized liability insurance policies which educational institutions 
may purchase. For example, an Educational Institution Administration Liability Insurance 
Policy is offered by at least one insurance company (St. Paul Fire and Marine Insurance Co.) to 
provide “administration liability protection for the conduct of duties by or for an educational 
institution.” 

21. See Benedictine Sisters of St. Mary’s Hosp. v. St. Paul Fire & Marine Ins. Co., 815 F.2d 
1209 (8th Cir. 1987); Queensboro Soc’y for the Prevention of Cruelty to Children, Inc. v. 
National Union Fire Ins. Co., No. 21114/90 (N.Y. Sup. Ct. May 16, 1991). 

22. See New Castle County v. Hartford Accident & Indem. Co., 933 F.2d 1162 (3d Cir.), 
rev'd, 970 F.2d 1267 (3d Cir. 1992); Town of Harrison v. National Union Fire Ins. Co., 631 
N.Y.S.2d 420 (App. Div. 1995), modified, 653 N.Y.S.2d 75 (1996). 

23. Christo purchased a Comprehensive General Liability policy to cover his “umbrella” 
project, in which 1,760 giant yellow umbrellas were set up along an 18-mile stretch of 
California’s Tejon Pass, north of Los Angeles. The umbrellas, each weighing nearly 500 pounds, 
were taken down after a woman was struck and killed by one of the umbrellas that broke loose 
in high winds. See Louise Kertesz, Christo Accident Covered; County is Shielded from Liability 
Claim, BUS. INS., Nov. 4, 1991, at 1. 

24. See Donald V. Jernberg & Mark C. Furse, Environmental Risk Insurance: Don’t Count 
On It, Risk MGMT., July 1987, at 42. For a response to the Jernberg and Furse article, see Eugene 
R. Anderson & Maxa Luppi, Environmental Risk Insurance: You Can Count On It, RISK MGMT., 
Oct. 1987, at 68. See also Eugene R. Anderson, Another Perspective on Pollution Liability 
Coverage, JOHN LINER REV., Spring 1988, at 71; Eugene R. Anderson et al., What Every Corporate 
Lawyer Should Know about Insurance Coverage, CORP. ANALYST, Feb. 1996, at 1; Eugene R. 
Anderson & Paul Liben, Environmental “Safety Net” is More Often a Snare, N.Y.L.J., June 12, 
1995, at S5; Robert N. Hughes et al., The Polluter’s Exclusion was No “Accident,” CPCU J., June 
1994, at 76; Irene C. Warshauer & Joan L. Lewis, “Pollution” Exclusion Does Not Preclude 
Coverage for IAQ Problems, ENVTL. COMPLIANCE & LITIG. STRATEGY, Dec. 1995, at 8 (authors 
regularly represent policyholders). See generally BARRY R. OSTRAGER & THOMAS R. NEWMAN, 
HANDBOOK ON INSURANCE COVERAGE DISPUTES, ch. 10 (1995) (authors regularly represent 
insurance companies). 

25. See Solo Cup Co. v. Federal Ins. Co., 619 F.2d 1178 (7th Cir.); Village Management, Inc. 
v. Hartford Accident & Indem. Co., 662 F. Supp. 1366, 1372 (N.D. Ill. 1987); Transport Ins. Co. 
v. Lee Way Motor Freight, Inc., 487 F. Supp. 1325, 1328 (N.D. Tex. 1980); Legg Mason Wood 
Walker, Inc. v. Insurance Co. of N. Am., 23 Fair Empl. Prac. Cas. (BNA) 778 (D.D.C. 1980); 
Union Camp Corp. v. Continental Casualty Co., 452 F. Supp. 565 (S.D. Ga. 1978); American 
Management Ass'n v. Atlantic Mut. Ins. Co., 641 N.Y.S. 2d 802 (Sup. Ct. 1996); Greensboro v. 
Reserve Ins. Co., 321 S.E.2d 232, 236 (N.C. Ct. App. 1984); School Dist. v. Mission Ins. Co., 650 
P.2d 929, 935 (Or. Ct. App. 1982); Orkin Exterminating Co. v. Massachusetts Bonding & Ins. Co., 
400 S.W.2d 20, 26-27 (Tex. Civ. App. 1965), rev'd on other grounds, 416 S.W.2d 396 (Tex. 1967); 
E-Z Loader Boat Trailers, Inc. v. Travelers Indem. Co., 726 P.2d 439, 444 (Wash. 1986); Castle 
& Cooke, Inc. v. Great Am. Ins. Co., 711 P.2d 1108 (Wash. Ct. App. 1986). See generally Eugene 
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It is trite and mundane to say that college and university policyholders 
purchase liability insurance to protect themselves from the sometimes 
enormous expense of litigation and the resulting judgments or settlements.” 
That truth, however banal, escapes most insurance professionals, risk managers, 





R. Anderson, Bennett Pine & John H. Gasior, Employment Discrimination and Liability 
Insurance: Even Insurance Companies Say You May Be Covered, MERRIT RISK MGMT. REV., Dec. 
4, 1995, at 3. 

But cf. Vaughner v. Pulito, 804 F.2d 873, 877 (5th Cir. 1986) (finding that allegations of 
racial discrimination in housing not covered by liability insurance policy); Boston Hous. Auth. 
v. Atlanta Int'l Ins. Co., 781 F. Supp. 80, 83 (D. Mass. 1992) (finding that Massachusetts public 
policy bars insurance coverage for indemnity and defense where policyholder intentionally 
committed racial discrimination in housing); Ranger Ins. Co. v. Bal Harbour Club, Inc., 549 So. 
2d 1005 (Fla. 1989), appeal after remand, 570 So. 2d 1043 (Fla. Dist. Ct. App. 1990) (finding that 
Florida public policy prohibits indemnification for a loss resulting from an intentional act of 
religious discrimination). Note, however, that courts have acknowledged that the payment of 
insurance is permitted for many intention-based actions. See Steven L. Willborn, Insurance, 
Public Policy, and Employment Discrimination, 66 MINN. L. REV. 1003, 1014 (1982) (noting that 
neither a driver who intentionally exceeds the speed limit and becomes involved in an accident 
nor a person who commits a battery will be denied insurance coverage). 

26. See Robert M. Horkovich & William G. Passannante, Insurance Coverage for Copyright 
Violations, Trademark Infringement, Patent Infringement or “Piracy,” Antitrust Violations, 
Defamation, Slander, Privacy Violations and Unfair Competition Under the “Advertising Injury” 
Coverage Provision in Liability Insurance Policies, MEALEY’S LITIG. REP.—INTELLECTUAL PROPERTY, 
Apr. 9, 1993; Eugene R. Anderson & Karen L. Bush, Solid Case Law Demonstrates that There is 
Insurance Coverage for Antitrust and Other Unfair Trade Practices Claims, and the Body of that 
Case Law is Growing, INS. LITIG. REP., Apr. 1991, at 151. 

That colleges and universities can be exposed to claims for defamation is illustrated by 
a case involving a University of Utah professor who was sued for defamation following a speech 
he gave off campus. The professor was sued for $1 million as a result of a speech he gave at a 
meeting of an advocacy group for people accused after alleged victims recover memories of 
childhood sexual abuse and other trauma. The Utah State Division of Risk Management, which 
insured the university, denied coverage because the speech was a private matter, was not 
assigned to lecture by a supervisor, was not given on campus during ordinary working hours, 
and thus was not within the scope of his employment at the university. Joan O’Brien, State 
Won’t Help U. Professor in Defamation Suit; Professor Fighting Suit is on His Own, SALT LAKE 
Crry TriB., Feb. 1, 1995, at B1. (The suit against the professor was later settled. His 
homeowners’ insurance company paid for the defense. A suit brought by the professor and his 
homeowners’ insurance companies against the state was dismissed. Ted Cilwick, Judge Drops 
Ex-Prof’s Lawsuit Against U. of U., SALT LAKE CITY TRIB., Mar. 16, 1996, at B3.). 

For a case involving a libel action brought against a university and three veterinarians 
it employed, see Neary v. Regents of the Univ. of Cal., 834 P.2d 119 (Cal. 1992). 

27. See United States Fidelity & Guar. Co. v. Wilkin Insulation Co., 578 N.E.2d 926 (Ill. 
1991) (comprehensive general liability insurance coverage for installation of asbestos-containing 
products); West Am. Ins. Co. v. Tufco Flooring E., Inc., 409 S.E.2d 692 (N.C. Ct. App. 1991) 
(finding that commercial general liability policy’s products liability/completed operations 
coverage insured policyholder against liability for property damage caused by products used 
in policyholder’s floor resurfacing business). See generally Lorelie S. Masters & Richard P. 
Lewis, Coverage for ‘Incorporation’ of a Policyholder’s Defective Products into Third Party 
Property, COVERAGE, Nov./Dec. 1995; Irene C. Warshauer & Catherine Plunkett, The Truth about 
Products Liability Insurance Coverage, RISK MGMT., June 1994, at 51. 

28. A 1992 Rand Corporation study found that 88% of the money spent on Superfund- 
related insurance claims was spent on transaction costs rather than on environmental cleanup 
costs. Lynn Brenner, The Polluted Open Box, Corp. FIN., June/July 1995, at 34. 








1997] INSURANCE PRIMER 621 


risk management consultants, brokers and agents. The insurance company, 
in selling a liability insurance policy, promises to provide the policyholder 
with legal representation, at the insurance company’s expense, if a third 
party makes a claim for injury or damage allegedly caused by the policy- 
holder. The insurance company also promises to pay for any settlement or 
adverse judgment entered against the policyholder in such a claim or 
lawsuit. As even insurance companies agree: “An insurance [policy] is, of 
course, meant to ‘insure.’ This is ‘the first and great commandment.” 


A. History of the Standard Form Comprehensive General Liability 
Insurance Policy 


Liability insurance was not always sold on a standardized and compre- 
hensive basis. Until 1941, liability policies were written for specific 
hazards—boilers, elevators and teamsters.” Additionally, the terms of an 
insurance policy for a specific hazard might differ as between insurance 
companies. Thus, a policyholder had to purchase a separate liability policy 
for each specific hazard against which the policyholder wanted to insure— 
be it elevators or automobiles, products or premises.** And, the policy 





29. ALFRED E. REICHENBERGER, THE GENERAL LIABILITY INSURANCE POLICIES - ANALYSIS OF 
1973 REVISIONS 5-6 (1974). Mr. Reichenberger was a staff attorney with Utica Mutual Insurance 
Company. See also National Union Fire Insurance Company’s Reply to Columbia’s and CNA’s 
Response to Plaintiff's Summary Judgment, at 7, National Union Fire Ins. Co. v. CNA Ins. Cos. 
(E.D. Tex. 1992) (No. L-90-55-CA) (“The object of insurance is to insure!”). 

30. See, e.g., R. S. Keelor, Liability Policy Forms, in THE BUSINESS OF INSURANCE 212 (Howard 
P. Dunham ed., 1912); Raymond N. Caverly, The Background of the Casualty and Bonding 
Business in the United States, INS. COUNS. J., Oct. 1939, at 62. 

31. G.F. Michelbacher, a former president of the Casualty Actuarial Society, gave the 
following example in a 1926 address to the Insurance Institute of Toronto, Canada, of the 
different liability insurance policies a baker would need: 

An individual may, therefore, require several forms of coverage if he is to obtain 

complete protection against liability arising out of every phase of his operations or 

interests. For example, a baker will require Manufacturers’ Public Liability and 

Property Damage Liability Insurance on the operations conducted at his baking plant, 

Elevator Public Liability and Property Damage Liability Insurance on the elevators in 

his plant, Teams’ Public Liability and Property Damage Liability Insurance on his 

teams, Product Public Liability and Property Damage Liability Insurance on his 

product and Contractual Public Liability and Property Damage Liability Insurance on 

the spur track connecting his plant with the railroad; if he operates a retail store for 

the sale of his product, he will need Owners’, Landlords’ and Tenants’ Public Liability 

and Property Damage Liability Insurance on the premises; . . . and finally, if he builds 

an extension to his plant . . . and lets a contract for the work to an independent 

contractor, he must protect his interests by purchasing Owners’ Protective Public 

Liability and Property Damage Liability Insurance. 

G.F. Michelbacher, Miscellaneous Public Liability and Property Damage Liability Insurance in 
the United States, in Address Before the Insurance Institute 21-22 (Feb. 18, 1926). 

Casualty and surety insurance, prior to 1949 in New York, included accident and health, 
water damage, burglary and theft, glass, boiler and machinery, elevator, animal, collision, 
personal injury liability, property damage liability, workmen's compensation and employers’ 
liability, fidelity and surety, and credit insurance. G.F. MICHELBACHER & NESTER R. ROOS, 
MULTIPLE-LINE INSURERS: THEIR NATURE AND OPERATION 1-2 (2d ed. 1970). 
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holder might have elevator insurance coverage from one insurance company 
and products liability insurance coverage from another insurance company. 

In 1941, all of the separate policies were combined into a single standard 
all-risk policy form called the Comprehensive General Liability policy 
(“CGL”). The new policy was developed, drafted and promoted by the 
insurance industry through its trade associations, rating bureaus, and 
committees.** 

An executive of the Travelers Insurance Company described the new 
1941 CGL policy as follows: 


Take each policy needed . . . weld them together in a Comprehensive 
coverage, limiting exclusions to a minimum and adding automatic 
coverage for any new venture an insured may care to undertake, and 
you have one of the most potent weapons for protection ever afforded 
a risk.* 


The policy was hailed as a merchandiser’s dream for insurance compa- 
nies. “How much better it is to say - ‘We cover everything except this and 
this and this—‘instead of ‘We cover only this and this and this.” 

During the period from approximately 1940 to 1966, the standard form 
CGL policy was written to cover bodily injury and property damage caused 
by “accidents.” The term “accident” was widely interpreted to include con- 


tinuous or repeated exposure to conditions over an extended period of 
time.” 

Beginning in the early 1960s, the insurance industry developed a revised 
standard CGL policy. The revision was undertaken principally to broaden 
insurance coverage, to clarify the language of the prior standard form policy, 
to promote nationwide uniformity of insurance coverage and to make the 
scope of it more explicit. The new policy became effective on October 1, 
1966. As noted in the pre-1966 CGL policy, the “loss” had to be caused by 
an “accident.” In the 1966 CGL policy, the loss had to be caused by an 
“occurrence.”** 





See also id. at 141 (“Often there are several contracts covering the same property. These 
contracts may or may not be concurrent and may involve different lines of insurance.”). 

32. For a description of the insurance trade associations that draft policy forms, see In re 
Insurance Antitrust Litig., 938 F.2d 919 (9th Cir. 1991), affd in part, rev'd in part, and remanded 
sub nom. Hartford Ins. Co. v. California, 509 U.S. 764, 113 S.Ct. 2891 (1993). 

33. John H. Eglof, The Outside, BEST'S FIRE & CASUALTY NEWS, May 1941, at 19. 

34. Id. (emphasis added). 

35. New Castle County v. Hartford Accident & Indem. Co., 933 F.2d 1162, 1196 (3d Cir. 
1991); Moffat v. Metropolitan Cas. Ins. Co., 238 F. Supp. 165 (M.D. Pa. 1964); Just v. Land 
Reclamation, Ltd., 456 N.W.2d 570, 574 (Wis. 1990). See generally Raymond R. Kisch, 
Accidental Means, INS. L.J. 545 (Aug. 1953) (discussing the meaning of the term “accident”). 

36. An “occurrence” was defined as “‘an accident, including injurious exposure to 
conditions, which results, during the policy period, in bodily injury . . . neither expected nor 
intended from the standpoint of the insured.” American Home Prods. Corp. v. Liberty Mut. Ins. 


Co., 565 F. Supp. 1485, 1489 (S.D.N.Y. 1983), affd, 748 F.2d 760 (2d Cir. 1984) (citation 
omitted). 
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The 1966 policy promised to pay 


on behalf of the insured all sums which the insured shall become 

legally obligated to pay as damages because of bodily injury or 

property damage to which this policy applies, caused by an occurrence 
37 


In 1970, the insurance industry added a “pollution” exclusion modifica- 
tion as a mandatory endorsement to the CGL policy.” This modification 
was accompanied by assertions on the part of the insurance industry that 
the exclusion was a “mere clarification” of existing coverage.” 

The insurance industry changed the definition of “occurrence” in 
approximately 1973 to read as follows: 


[A]n accident, including continuous or repeated exposure to condi- 
tions which results in bodily injury or property damage neither 
expected nor intended from the standpoint of the insured.“ 


The CGL policy continued to be a profitable product for the insurance 
industry through the mid-1970s.“ 

The late 1970s and early 1980s, however, saw the rise of “delayed action” 
claims,” particularly those involving asbestos, and certain other products 





37. Roland J. Wendorff, The New Standard Comprehensive General Liability Insurance 
Policy, 1965-66 ABA SEC. INS. NEGL. & COMPENSATION LAW 250, 252. 

38. Douglas G. Houser & Thomas A. Gordon, The Pollution Exclusion - Is the 1986 Revision 
the Answer?, DRI PRACTICE SEMINAR - INSURANCE COVERAGE AND PRACTICE - COURSE BOOK E-6 
(May 15-17, 1985). 

39. See Joy Tech. v. Liberty Mut. Ins. Co., 421 S.E.2d 493 (W. Va. 1992) (noting that pollu- 
tion exclusion was approved for incorporation in West Virginia CGL policies, based upon repre- 
sentations made by the insurance industry to the West Virginia State Insurance Commissioner 
that the exclusion “did not narrow or limit coverage and instead [was a] mere clarification of 
existing coverage .. .”). See also Nadler v. Liberty Mut. Fire Ins. Co., 424 S.E.2d 256 (W. Va. 
1992) (discussing Joy); Robert N. Sayler & David M. Zolensky, Pollution Coverage and the Intent 
of the CGL Drafters: The Effect of Living Backwards, 1987 MEALEY’S LITIG. REP.—INS. 4425, 4434; 
R.L. Young, The Insurance Industry Role in the Ecology Problem, BEST’S REV., PROP./LIAB. EDI- 
TION, Mar. 1971, at 23 (Mr. Young was the Liability Underwriting Director at Employers 
Insurance of Wausau. He described the then new exclusion as intended to bar liability coverage 
only to the deliberate polluter who knowingly pollutes). But see Timothy C. Russell et al., 
Commentary, Policyholders Attempting to Reinvent History, MEALEY’S LITIG. REP.—INS., Mar. 23, 
1988, at 29. 

40. Houser & Gordon, supra note 38, at E6. 

41. Affidavit of Eugene A. Graham at 9 37, Exhibit 1 to Memorandum in Support of Harford 
County’s Motion for Partial Summary Judgment and in Opposition to Harford Mutual's Motion 
for Summary Judgment, Harford County v. Harford Mut. Ins. Co. (Cir. Ct. Md. 1991) 
(No. 91CG1029) (No. 11356-19/211) (Mr. Graham served as Assistant Chief and Chief of the 
Property and Casualty section of the Maryland Insurance Department from 1968 to 1972). 

42. Such claims are also referred to as “latent injury or damage claims.” In the insurance 
industry, these also typically are called “long tail” exposures or claims because an “occurrence” 
policy cannot be considered closed until many years after the policy period. This is because 





624 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 4 


liability and environmental damage claims. These claims increased the 
financial exposure of the insurance industry. 

In response to the rise of environmental claims, the insurance industry 
introduced, for a brief period of time in the mid-1970s, the Environmental 
Impairment Liability (“EIL”) insurance policy.“ Unlike the typical CGL 
policy, EIL policy provisions were not uniform, and the policy was sold on 
a “claims-made” basis. A “claims-made” policy frequently requires that one 
or more events take place during the policy period, that the claim be made 
against the policyholder during the policy period, and that the claim be 
reported to the insurance company during the reporting period. A “triple 
anchor” claims-made insurance policy requires three events during the 
policy period: causative event, damage and a claim against the policy- 
holder. A “double anchor” insurance policy requires damage and a claim 
against the policyholder during the policy period, and a “single” anchor 
requires only a claim against the policyholder during the policy period.“ 
In contrast, an “occurrence” policy provides insurance coverage for injury 
or damage which happens during the policy period, regardless of when the 
claim for injury or damages is first made against the policyholder. Thus, an 
“occurrence” policy insures against claims made against the policyholder 
long after the term of the policy.* 

Beginning in 1984 the CGL “occurrence” policy was effectively with- 
drawn from the United States market“ and replaced, for most policyholders, 
by the 1986 CGL policy, which was promulgated by the Insurance Services 





injury or damage may have taken place during the policy year, but may not have been dis- 
covered, until years later, at which time a claim is made under the policy. 

43. EIL policies became generally unavailable in the mid-1980s. See Robert N. Sayler, The 
Emperor’s Newest Clothes Revisionism and Retreat: The Insurer’s Last Word on the Pollution 
Exclusion, MEALEY’S LITIG. REP.—INS., Oct. 8, 1991, at 27. However, these policies have been 
recently revived. See Michael Schachner, Cost-Effective Alternatives Sought Out by Some 
Buyers; New Approaches to Risk Financing on the Rise, BUSINESS INS., Jan. 15, 1996, at 11 
(johnson & Higgins, one of the largest insurance brokerages in the world, predicts that 
environmental impairment liability insurance will continue to be written in the future); Gavin 
Souter, Environmental Risk Management; Buyers Still Hold the Advantage in Competitive EIL 
Marketplace; Insurers Offer a Wider Variety of Products and Services, BUSINESS INS., Oct. 2, 1995, 
at 3 (noting that EIL rates (premiums) are down five to twenty percent). 

44. For a discussion of claims-made insurance policies see Eugene R. Anderson, Current 
Issues in Claims-Made Insurance Policies, 15 CMJ, ALI-ABA COURSE MATERIALS J. 57 (Oct. 1989); 
Eugene R. Anderson, Claims-Made Insurance Policies: Hot Topics, Paper Presented at American 
Law Institute-American Bar Association Seminar on Current Developments in the Legal, 
Commercial, Regulatory, Tax, Reinsurance, Insolvency and Litigation Areas (Mar. 9-11, 1989, 
in Bermuda). 

45. Occurrence policies are sometimes described as “evergreen” policies because as long 
as injury occurred during the policy period, the injury is covered no matter how far into the 
future a claim is made. Assuming the policy’s limits of liability have not been exhausted, there 
is no time limit on when claims can be made. 

46. See In re Insurance Antitrust Litig., 938 F.2d 919 (9th Cir. 1991), affd in part, rev'd in 


part, and remanded sub nom. Hartford Ins. Co. v. California, 509 U.S. 764, 113 S. Ct. 2891 
(1993). 
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Office, Inc. (“ISO”).“” The 1986 policy was initially proposed solely on a 
claims-made basis. The circumstances surrounding this change from 
“occurrence” based insurance coverage to “claims-made” coverage was the 
subject of a fiercely contested antitrust case“ alleging illegal coercion and 
boycott on the part of the insurance industry. 

The CGL policy was widely adopted throughout the insurance industry 
in 1986. The policy is currently offered in two mutually exclusive forms: 
an “occurrence” and a “claims-made” form.” 

There is no standard form claims-made insurance policy. For example, 
most directors’ and officers’ liability insurance policies are claims-made 
policies, but the form is different from the form used for claims-made 
insurance coverage of general liability. There is no standard form claims- 
made insurance policy even for the same type of liability, because each 
insurance company’s policy is different. A few general statements about 
claims-made insurance coverage can be made, however. 

According to ISO, a claims-made insurance policy provides insurance 
coverage for claims made against the policyholder during the policy 
period.” The “anchors” are the events or happenings that must take place 
before insurance coverage is provided. There are six types of anchors that 
may be included in a college or university’s insurance policy: 

Anchor 1 is a claim including a lawsuit or arbitration against the 
policyholder. In a pure claims-made policy, this would be the only anchor; 

Anchor 2 is a claim reported to the insurance company. Combine Anchor 
1 and Anchor 2, and the result is what is termed a “claims-made and 
reported” insurance policy; 

- Anchor 3 is the happening of the causative act giving rise to the claim 
during the policy period; 

Anchor 4 is the filing of a lawsuit against the policyholder; 

Anchor 5 is claim or due notice to the policyholder; 

Anchor 6 is steps taken by the policyholder to mitigate loss. 

Not all of the six anchors are used in every policy. As stated above, a 
claims-made insurance policy often has three anchors: the causative act 
giving rise to the claim must happen during the policy period, the claim 





47. Virtually all commercial insurance policies sold in this country since 1940 were drafted 
by insurance industry trade associations representing nearly every major insurance company 
in the United States. See In re Asbestos Ins. Coverage Cases, Judicial Council Coordination 
Proceeding, No. 1072, slip op. at 34-35 (Cal. Super. Ct. Aug. 29, 1988) (discussing the insurance 
industry trade groups and the structure and responsibility of their various committees). See also 
In re Insurance Antitrust Litig., 938 F.2d at 923. 

The ISO, which was formed in 1971, is an amalgamation of these insurance industry 
trade groups. It drafts standard form insurance policy language for nearly all of the principal 
property and casualty insurance companies in the United States. In addition to developing 
standard forms of policies, ISO also estimates risks relevant to those forms. 

48. See In re Insurance Antitrust Litig., 938 F.2d 919. 

49. Except where noted otherwise, this section refers to the “occurrence form” of the CGL 
policy. 

50. Forum, Insurance Services Office, Inc., Commercial General Liability Insurance: ISO 
Makes the Case for the CGL (Aug. 1985). 





626 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 4 


must be made against the policyholder during the policy period, and the 
claim must be reported to the insurance company during the reporting 
period.** 


B. Structure of the Standard Form Commercial General Liability Policy”? 


The standard form CGL insurance policy contains the following major 
policy sections: (1) the “Policy Declarations;” (2) “Who is an Insured;” (3) 
the “Limits of Insurance;” (4) the “Coverages;” (5) the “Exclusions;” and (6) 
the “Conditions.” 


1. The Declarations 


The Declarations are contained in a cover sheet, usually called a “dec. 
sheet” or “dec. page.” The Declarations constitute a series of statements 
including the identity of the “named insured,” the effective dates of the 
policy, the description of the business of the policyholder, the amount of 
insurance coverage, the coverage parts purchased and the premium 
charged.** 

The named insureds are the persons or organizations to whom the policy 
is sold. There may be more than one named insured included in the 
policy; in such a case, the policy will designate the first named insured in 


the Declarations to undertake certain responsibilities.° For example, the 
first named insured “bears the responsibility for maintaining records, paying 
premiums, authorizing changes, and cancelling/non-renewing the policy.”*’ 





51. See supra note 44 and accompanying text. 

52. The CGL policy is one of several commercial insurance lines offered by the ISO. Other 
commercial lines include: (a) commercial property; (b) crime; (c) inland marine; (d) boiler and 
machinery; and (e) automobile. 

53. It is possible to discuss a “typical” liability policy because insurance companies 
collectively develop and use standardized policy forms. See In re Insurance Antitrust Litig., 938 
F.2d 919. See also Insurance Company of North America’s Petition for a Writ of Certiorari to 
the United States Court of Appeals for the Sixth Circuit at 14-15, Insurance Co. of N. Am. v. 
Forty-Eight Insulations, Inc., 454 U.S. 1109, 102 S. Ct. 686 (1981) (“The insurance policies in 
issue here are standard policies used now and for many years before throughout the country 
by virtually the entire insurance industry. More importantly, these policies are ‘general’ or 
‘comprehensive’ liability policies which provide coverage for claims arising from all types of 
preducts ... .”). 

54. The information on the declarations page includes information identifying those 
insured, the general nature of the insurance coverage and the bases on which the premium is 
computed. The information may also include the location of the insured property, the name 
and address of those insured. HARVEY W. RUBIN, DICTIONARY OF INSURANCE TERMS 104 (2d ed. 
1991); LEwis E. DAVIDS, DICTIONARY OF INSURANCE 127 (7th rev. ed. 1989). 

55. See generally DONALD S. MALECKI & JACK P. GIBSON, THE ADDITIONAL INSURED BOOK (2d 
ed. 1994); Eugene R. Anderson et al., A Sword and a Shield: Living at Ease with an Additional 
Insured Endorsement, RISK MANAGEMENT, Nov. 1991, at 53. 

56. MALECKI & GIBSON, supra note 55, at 7. 

' 57. Id. at 8. 
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Additionally, the “first named insured” is the only party that is designated 
to receive notice of cancellation of the policy by the insurance company.” 

The description of the business of the policyholder is an important part 
of the Declarations, in light of Lord Mansfield’s ruling more than two 
centuries ago that “[e]very uncer-writer is pre[s}umed to be acquainted with 
the practice of the trade he in[sJures ... .”*° 


2. Whois an Insured 


Section II of the policy, captioned “Who is an Insured,” describes the 
persons and entities who automatically qualify as an “insured” by the 
policy. Such persons include the named insured’s employees. For example, 
if ABC University is designated in the Declarations as the named insured, 
then ABC’s employees are automatically insured with respect to liability for 
acts within the scope of their duties. 

There is yet another category of “insureds” in addition to the named 
insureds and the insureds—the “additional insured.” An additional 
insured is any party who is not automatically insured under the policy, but 
to whom the policyholder wishes to extend a measure of protection under 
its policy. Additional insured status is accomplished by means of an 
endorsement.” 

The policyholder extends additional insured status to a party under two 
circumstances. The first circumstance arises out of the close relationship 
of the additional insured to the policyholder. For example, the liability 





58. Certificates of insurance frequently require that notice of cancellation or non-renewal 
be given to “additional insureds.” 

59. Noble v. Kennoway, 2 Doug. 510, 513 (K.B. 1780) (Lord Mansfield is considered the 
“father of insurance law”). See also Hazard’s Adm’r v. New England Marine Ins. Co., 33 U.S. 
(8 Pet.) 557, 582-583 (1834) (finding no duty to define a term used in the policyholder’s trade 
because “[t]his knowledge is essentially connected with their ordinary business; and by acting 
on the presumption that they possess it, no violence or injustice is done to [the insurance 
company’s] interests”); Buck v. Chesapeake Ins. Co., 26 U.S. (1 Pet.) 151, 160 (1828) (holding 
that underwriters are charged with knowledge of “incidents of the trade on which they insure”); 
Contractors Realty Co. v. Insurance Co. of N. Am., 469 F. Supp. 1287, 1295 (S.D.N.Y. 1979) 
(holding that insurance companies are “charged with knowledge” of “the course and incidents 
of the [insured’s] trade”). See Compagnie de Reassurances d'Ile de France v. New England 
Reinsurance Corp., 57 F.3d 56 (1st Cir.), cert. denied, 116 S. Ct. 41 (1995). For additional 
discussion of the issue of “suitability,” see infra Section I(C). 

Insurance companies often advertise that they know the business of their policyholders. For 
example, an advertisement in the October 19, 1992 issue of the NATIONAL UNDERWRITER stated, 
“There are people who know your business as well as you do. They have to. They’re 
independent agents who represent Aetna.” NATIONAL UNDERWRITER, Oct. 1992, at 30-31. Ina 
brochure distributed at the 1996 annual Risk and Insurance Management Society (RIMS) 
conference, Zurich American Insurance Group stated that “[w]e feel it's important to know your 
business.” Such advertisements are not new. In 1962, Aetna advertised that “Aetna Casualty 
knows the Chemical Industry.” NATIONAL INSURANCE BUYER, May 1962, at 31. For an interesting 
discussion of insurance industry advertising, see Baker, supra note 15. 

60. Anderson, supra note 55, at 53. 

61. An endorsement is an amendment to a policy. An endorsement can add or delete 
insurance coverage, or change some data in the policy. 
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policy for the ABC University might include as an additional insured an 
outside program working with students on campus. 

In the second circumstance, the policyholder extends additional insured 
status to a party in compliance with the requirements of an underlying 
contractual agreement. For example, a college or university with a research 
grant from a corporation may become an additional insured on the corpora- 
tion’s insurance policy.” 

An additional insured has direct rights in the policyholder’s insurance 
policy. For example, the additional insured can demand that the policy- 
holder’s insurance company provide the additional insured with defense 
and indemnification—the additional insured need not pay these costs and 
then wait for reimbursement from the policyholder. 


3. The Limits of Insurance 


Section III of the CGL insurance policy sets forth the limits of insurance. 
The limits of insurance, which are stated on the Declarations page, set a 
ceiling on the amount of money the insurance company will pay regardless 
of the number of insureds covered by the policy, the number of claims 
made, or the number of persons or organizations making claims. Insurance 
policies may have more than one type of limit. There may be an aggregate 
limit, a per occurrence limit,” or in insurance policies issued prior to 1966, 
the limit may be expressed as a “per accident” and “per person” limit. 


a. The Deductible 


Almost all liability insurance policies, at least at the initial or “primary” 
layer, have a deductible clause requiring the policyholder to bear a specified 
portion of a loss before the policyholder is entitled to indemnity from the 
insurance company. Some colleges and universities have very large 
deductibles, for example, $100,000 or even $1 million. This non-insurance 
is sometimes euphemistically called “self-insured retention” (SIR). If the 
insurance policy has a “deductible,” the limit of insurance will be reduced 
by the amount of the deductible. Thus, if there is a covered loss totalling 
$1,100,000, a $1 million limit of insurance with a $100,000 deductible 
should result in a payment of $900,000 (the limit, minus the deductible). 
If the insurance policy is subject to an SIR, the same loss of $1,100,000, a $1 
million policy and a $100,000 SIR, would result in a payment of $1 million 
(first, the college or university pays $100,000, then the insurance company 
pays its limit of $1 million). 





62. When there is a loss, counsel should check to.see whether the college or university is 
the beneficiary of an indemnification agreement or vendor's endorsement. 

63. Numerous courts and policyholders have struggled with the “occurrence” concept. See 
Arthur Paul Berg, “Occurrence”: An Elusive Description, in “OCCURRENCE” AND OTHER INSURANCE 
COVERAGE ISSUES 2 (Donald J. Hirsch & Eva M. Soeka eds., DRI Vol. 1982, No. 2). 
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4. The “Coverages” 


Section I of the CGL policy, entitled “Coverages,” contains the insuring 
agreement - a description of what the policy covers - and the exclusions 
applicable to the various coverages. As described above, Coverage A 
pertains to “Bodily Injury and Property Damage Liability.” Coverage B 
pertains to “Personal and Advertising Liability.” Coverage C pertains to 
“Medical Payments” and insures the policyholder against liability for certain 
third-party medical expenses for bodily injury caused by an accident.“ 

As Aetna Life & Casualty has stated in its policy manual, the insuring 
agreement is “the Company’s agreement to assume the insured’s liability 
under certain circumstances... . [I]t is the heart of the insurance con- 
tract.” 

The insuring agreement for Coverage A contains the insurance company’s 
promise to 


pay those sums that the insured becomes legally obligated to pay as 
damages because of “bodily injury” or “property damage” to which this 
insurance applies. No other obligation or liability to pay sums or 
perform acts or services is covered unless explicitly provided for under 
SUPPLEMENTARY PAYMENTS - COVERAGES A AND B. This 
insurance applies only to “bodily injury” and “property damage” 
which occurs during the policy period. The “bodily injury” or 
“property damage” must be caused by an “occurrence.” The “occur- 
rence” must take place in the “coverage territory.” We will have the 
right and duty to defend any “suit” seeking those damages.” 


The insuring agreement embodies four key policy concepts: (a) the 
insurance company’s duty to indemnify; (b) the insurance company’s duty 
to defend; (c) the “occurrence;” and (d) the “trigger of coverage.” 





64. Section I also lists those “Supplementary Payments” that the insurance company will 
pay in connection with defending a suit or claim. An example of such payments is those 
expenses incurred by the policyholder, at the insurance company’s request, to assist the 
insurance company in the investigation of the underlying claim. Supplementary Payments also 
have been held to include attorney's fees incurred by the policyholder in connection with a 
lawsuit against its insurance company necessitated by denial of coverage. Olympic Steamship 
Co. v. Centennial Ins. Co., 811 P.2d 673, 681 (Wash. 1991). 

65. AETNA LIFE & CASUALTY, BASIC POLICY ANALYSIS COMPREHENSIVE GENERAL LIABILITY 
POLICY 9 (1973). See also LIBERTY MUTUAL INSURANCE COMPANY, INSURANCE PRINCIPLES FOR RISK 
CONTROL 6 (undated); HARVEY W. RUBIN, BARRON’S DICTIONARY OF INSURANCE TERMS 204 (2d ed. 
1991). 

66. INSURANCE SERVICES OFFICE, INC., COMMERCIAL GENERAL LIABILITY COVERAGE FORM 1 
(1984), in INSURANCE SERVICES OFFICE, INC., ISO COMMERCIAL LINES POLICY AND RATING 
SIMPLIFICATION PROJECT - REFERENCE MATERIALS, COMMERCIAL GENERAL LIABILITY 8 (2d ed. 
May 1986) [hereinafter Iso COMMERCIAL LINES POLICY]. 
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(a) The Duty to Indemnify 


The fundamental obligation under any liability insurance policy is the 
insurance company’s duty to indemnify. This duty arises out of the 
insuring agreement’s promise to “pay those sums that the insured becomes 
legally obligated to pay as damages because of ‘bodily injury’ or ‘property 
damage’... .”°” The duty to indemnify arises when “the insured becomes 
legally obligated to pay damages in the underlying action that gives rise to 
a claim under the policy.”” Damages because of “bodily injury” include 
damages claimed for care, loss of services or death resulting from the 
“bodily injury.”” 

The term “property damage” includes damages claimed for the loss of use 
of tangible property that is not itself physically injured. Aetna Life and 
Casualty’s Basic Policy Analysis - Comprehensive General Liability Policy, 
gives the following example of a “loss of use” claim: 


Adios Wrecking, the named insured, [uses one of its cranes to wreck 
a building] .... In lifting a piece of rubble onto a waiting truck, the 
boom on the crane buckles, causing a piece of wreckage to block the 
sidewalk and the entrance of a store. This wreckage cannot be 
removed until the crane is repaired, which takes several days. 
Consequently, the store-owner brings a suit against Adios to recover 
for potential receipts lost because of the blocked entrance way. Would 
Adios’s CGL policy pay for this damage? 


Yes, Adios’s CGL policy would pay for this loss of use. Even though 
the store itself was not physically injured, the cost of its loss of use is 
recoverable under the CGL policy.” 


(b) The Duty to Defend 


The duty to defend is separate and distinct from the duty to indemnify.” 
Further, the duty to defend is broader than the duty to indemnify.” The 





67. Id. See generally Jordan S. Stanzler & Charles A. Yuen, Coverage for Environmental 
Cleanup Costs: History of the Word ‘Damages’ in the Standard Form Comprehensive General 
Liability Policy, 3 COLUM. BUS. L. REV. 449 (1990). 

68. Zurich Ins. Co. v. Raymark Indus., Inc., 514 N.E.2d 150, 163 (Ill. 1987). 

69. Id. 

70. AETNA LIFE & CASUALTY, BASIC POLICY ANALYSIS; THE COMPREHENSIVE GENERAL LIABILITY 
POLICY WORKBOOK 11 (1973). While the example given by Aetna is couched in terms of the 
1973 CGL policy, the result would be the same under the 1986 CGL policy. 

71. City of Johnstown v. Bankers Standard Ins. Co., 877 F.2d 1146, 1148 (2d Cir. 1989). 
Accord Hecla Mining Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1086 (Colo. 1991). 

72. Avondale Indus., Inc. v. Travelers Indem. Co., 887 F.2d 1200, 1204 (2d Cir. 1989). As 
one commentator has stated, the broad scope of the duty to defend is justified because “one of 
the primary purposes of the [insurance] policy has always been to protect the insured against 
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insurance company’s duty to defend is found in that part of the insuring 
agreement that provides, “We will have the right and duty to defend any 
‘suit’ seeking . . . damages.”” 

The duty to defend arises if the allegations in the underlying action 
against the policyholder raise the possibility of insurance coverage under 
the insurance policy.” 

The provision of a defense, especially in environmental and intellectual 
property litigation, is of paramount importance to policyholders because the 
costs of defense may far exceed the amount of judgments and settlements.” 
If contamination on the college or university's campus is alleged to have 
damaged a neighbor’s property, the college or university's defense costs may 
exceed the cost of cleaning up the neighbor’s property. 

An insurance company may not deny a policyholder a defense, except 
upon a showing that even if the allegations in the complaint against the 
policyholder were proved to be true, there would be no possibility, either 





the expense and inconvenience of litigation.” W. PAGE KEETON ET AL., PROSSER & KEETON ON THE 
LAW OF TORTS, § 82, at 585 (5th ed. 1984). 

73. ISO COMMERCIAL LINES POLICY, supra note 66, at 8. 

74. Even insurance companies have supported an extensive duty to defend. See Hospital 
Underwriters Mutual Insurance Company's Brief of Plaintiff-Appellant, at 34, Hospital 
Underwriters Mut. Ins. Co. v. National Cas. Co., 541 N.Y.S.2d 512 (App. Div. 1989) (No. 
23131/87) (“As long as the claim asserted against the insured may rationally be said to fall 
within the terms of the policy coverage, whatever may be the limits of the insurer’s 
responsibility to indemnify, it is obligated to defend.” (citations omitted)); Plaintiff State 
Mutual’s Memorandum of Law in Support of its Motion for Summary Judgment, at 12-13, State 
Mutual Life Assurance Co. of Am. v. Lumbermens Mut. Cas. Co., 874 F. Supp. 451 (D. Mass. 
1995) (No. 90-12505-K) (“Under settled Massachusetts law, . . . [iJn order for the duty of defense 
to arise, the underlying complaint need only show, through general allegations, a possibility 
that the liability claim falls within the insurance coverage. There is no requirement that the 
facts alleged in the complaint specifically and unequivocally, make out a claim within the 
coverage.” (citation omitted)); Memorandum of Law of United States Fidelity and Guaranty 
Company in Opposition to Pepper’s Steel & Alloys, Inc.’s and Norton Bloom’s Motion for Partial 
Summary Judgment on the Issue of Liability, at 44, Pepper’s Steel & Alloys, Inc. v. United States 
Fidelity & Guar. Co., 668 F. Supp. 1541 (S.D. Fla. 1987) (No. 86-1531-CIV) (“An insurer’s duty 
to defend is broad and is, generally, triggered by any action in which there exists any possibility 
that the insured may be held liable for damages where facts are alleged within the coverage of 
the policy.”); Reply Brief of Respondent CNA Casualty of California in Reply to Appellants 
Seaboard Surety Company and Insurance Company of North America & Opening Brief of Cross- 
Appellant CNA Casualty of California, at 19, CNA Casualty v. Seaboard Sur. Co., 222 Cal. Rptr. 
276 (Ct. App. 1986) (No. A021608) (“Where there is a doubt as to whether the duty to defend 
exists, the doubt should be resolved in favor of the insured and against the insurer.”); Lentz 
Fertilizer, Inc., Donald Lentz and Federated Insurance Company’s Supplemental Memorandum 
of Law and Fact Re: Mills Mutual Insurance Company at 9-10, Selvig v. Lentz Fertilizer, Inc. 
(Wis. Cir. Ct. 1987) (No. 85-CV-456) (“[T]he insurer is required to provide a defense to any 
action, however groundless, in which there exists any possibility that the insured might be held 
liable for damages where facts are alleged within the coverage of the policy.”). 

75. A policyholder settled with its insurance company for over $8 million, even though its 
1970-1973 policy had per annum limits of $50,000 for personal injury and $50,000 for property 
damage. How was that possible? The cost of litigation was not included in the policy’s limits, 
and was, in effect, unlimited. Aerojet Gen. Corp. v. Argonaut Ins. Co., No. 262425 (Cal. Sup. 
Ct. Apr. 23, 1991), reported in MEALEY’S LITIG. REP.—INS., May 14, 1991, at 7. 
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factual or legal, under which the insurance company could in the future be 
obligated to indemnify the policyholder.” The responsibility to provide a 
defense is an ongoing one: “[A] complaint which does not initially state a 
cause of action under the policy, and so does not create a duty to defend, 
may be amended so as to give rise to such a duty.”” 

Finally, an insurance company must defend an entire case involving 
multiple claims if a single claim is within the coverage of the policies.” 

The insurance company that denies a defense and guesses wrong must 
face the consequences. The insurance company may be liable to the 
policyholder for any attorney fees and expenses the policyholder incurs in 
a coverage action to establish its right to a defense in the underlying 
action.” The Washington Supreme Court reasoned that such an award of 
attorney fees would encourage the prompt payment of claims: 


We also extend the right of an insured to recoup attorney fees that it 
incurs because an insurer refuses to defend or pay the justified action 
or claim of the insured, regardless of whether a lawsuit is filed against 
the insured. ... When an insured purchases a contract of insurance, 
it seeks protection from expenses arising from litigation, not “vexa- 
tious, time-consuming, expensive litigation with his insurer.” 
Whether the insured must defend a suit filed by third parties, appear 
in a declaratory action, or as in this case, file a suit for damages to 


obtain the benefit of its insurance contract is irrelevant. In every case, 
the conduct of the insurer imposes upon the insured the cost of 
compelling the insurer to honor its commitment and, thus, is equally 
burdensome to the insured.” 





76. Sterilite Corp. v. Continental Casualty Co., 458 N.E.2d 338, 343-44 (Mass. App. Ct. 
1983), rev'd on other grounds, 494 N.E.2d 1008 (Mass. 1986). See also Gray v. Zurich Ins. Co., 
419 P.2d 168 (Cal. 1966). But see Brooklyn Law Sch. v. Aetna Casualty & Sur. Co., 849 F.2d 788 
(2d Cir. 1988); Boston Hous. Auth. v. Atlanta Int'l Ins. Co., 781 F. Supp. 80 (D. Mass. 1992); 
Technicon Elec. Corp. v. American Home Assurance Co., 542 N.E.2d 1048 (N.Y. 1989). 

77. Rhodes v. Chicago Ins. Co., 719 F.2d 116, 119 (5th Cir. 1983). 

78. See, e.g., Foreman v. Continental Casualty Co., 770 F.2d 487, 489 (5th Cir. 1985); 
Babcock & Wilcox Co. v. Parsons Corp., 430 F.2d 531 (8th Cir. 1970); Sachs v. St. Paul Fire & 
Marine Ins. Co., 303 F. Supp. 1339 (D.D.C. 1969). Counsel who regularly represent insurance 
companies have stated that the “only recognized exception to this . . . is if the ‘insurer produces 
undeniable evidence of the allocability of specific expenses.”” BARRY R. OSTRAGER & THOMAS 
R. NEWMAN, HANDBOOK ON INSURANCE COVERAGE DISPUTES § 5.02{a], at 144 (8th ed. 1995) (citing 
Ohio Casualty Ins, Co. v. Hubbard, 208 Cal. Rptr. 806, 809 (Ct. App. 1984) and other cases). See 
also Budd Co. v. Travelers Indem. Co., 820 F.2d 787 (6th Cir. 1987); Burlington Drug Co. v. 
Royal Globe Ins. Co., 616 F. Supp. 481 (D. Vt. 1985) (apportionment of fees between covered 
and non-covered claims). 

79. Edward M. Joyce & John P. Gasior, Insurance Companies Who Guess Wrong When 
Denying Insurance Coverage Should Pay the Policyholder’s Attorneys’ Fees in Prosecuting and 
Insurance Coverage Action, CORP. LEGAL TIMES Apr. 1996 at 46. 


80. Olympic Steamship Co. v. Centennial Ins. Co., 811 P.2d 673, 681 (Wash. 1991) 
(citations omitted). 
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(c) The “Occurrence” 


The Insuring Agreement states that bodily injury or property damage 
“must be caused by an ‘occurrence.””” 

Section V, the definitions section of the CGL policy, defines an occur- 
rence as “an accident, including continuous or repeated exposure to 
substantially the same general harmful conditions.”” In its simplest terms, 
the occurrence is the causative event or happening that ultimately results 
in injury or damage. 

Establishing the number of “occurrences” is important for determining 
per-occurrence or per-accident limits and the allocation of deductibles. In 
Hyer v. Inter-Insurance Exchange of Automobile Club," the policyholder’s car 
crashed into an oncoming car and then collided with another oncoming car. 
The policyholder’s automobile liability policy limited insurance coverage 
to $1,000 per accident for property damage. The court held that the two 
collisions constituted a single accident. Similarly, in Hillman v. United 
States Liability Insurance Co.,™ the court found that there was one “colli- 
sion” for purposes of insurance policy deductibles where the policyholder 
rear-ended one car and then was struck a few seconds later by a second car, 
which was driven into the policyholder’s vehicle by a third car. 

In contrast, a court found multiple occurrences in Maurice Pincoffs Co. 
v. St. Paul Fire & Marine Insurance Co.," where the policyholder uninten- 
tionally imported contaminated bird seed and then sold it, in the original 
bags, to eight different feed and grain dealers in Texas and Oklahoma. 
These dealers in turn sold the seed to bird owners, many of whose birds 
died. The owners made claims against the dealers, who in turn, claimed 
against the policyholder, who had purchased two liability insurance 
policies. The primary policy, sold by St. Paul, had a per-occurrence limit 
of $50,000 and an aggregate limit of $100,000. The excess policy, sold by 
American Home, insured the policyholder for excess liability after 
exhaustion of the limits of St. Paul’s policy. 

In this dispute between insurance companies, St. Paul, after paying out 
$50,000 in claims, refused to pay any other outstanding claims. St. Paul 
argued that its policy limits were exhausted, because there was but a single 
occurrence—the contamination of the seed.” American Home argued that 
each sale to a dealer constituted a separate occurrence, and thus its excess 
policy did not take over until St. Paul had paid out its aggregate limit of 
$100,000.” 





81. See generally Berg, supra note 63, at 2. 

82. ISO COMMERCIAL LINES POLICY, supra note 66, at 16. 
83. 246 P. 1055 (Cal. Dist. Ct. App. 1926). 

84. 296 S.E.2d 302 (N.C. Ct. App. 1982). 

85. 447 F.2d 204 (5th Cir. 1971). 

86. Id. at 205. 

87. Id. at 205-06. 
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The court agreed with American Home.” The court reasoned that the 
policyholder’s liability resulted from the sale of contaminated seed, because 
each sale created the exposure to “‘a condition which resulted in property 
damage . . .” under the policy.” Thus each of the eight sales of seed was a 
separate occurrence (with its own separate per-occurrence limit). 

In Michigan Chemical Corp. v. American Home Assurance Co.,” the 
policyholder shipped contaminated livestock feed to the Farm Services 
Bureau, which then resold the feed to dairy farmers. Multiple claims were 
filed against the policyholder by dairy farmers for property damage taking 
place over a two-year period. 

Interestingly, in Michigan Chemical, American Home took the opposite 
position with respect to the number of occurrences than it took in Pincoffs. 
In Michigan Chemical, American Home argued that there was only one 
occurrence.” American Home had sold the policyholder a $15,000,000 per- 
occurrence excess policy, with an annual aggregate limit of $15,000,000. 
Had the court found that each sale of feed to a dairy farmer over the two- 
year period was a separate occurrence, American Home’s per-occurrence 
and aggregate limits would have been available in two separate policy 
periods, and American Home’s maximum exposure would have been 
$30,000,000. However, because the court found that all the claims arose out 
of one occurrence,” American Home’s maximum liability was only 
$15,000,000. 

As can be seen from Pincoffs and Michigan Chemical, a determination of 
the number of occurrences can have an enormous impact on the insurance 
company’s exposure and the policyholder’s coverage. For a college or 
university, the number of occurrences can also be a critical issue. If 150 
students contract food poisoning after eating in the campus dining hall, is 
there one occurrence or 150 occurrences? This situation may explain why 
insurance companies sometimes take inconsistent positions on the issue of 
the number of occurrences. When deductibles are high and individual 
claims are small, insurance companies prefer to minimize coverage by 
arguing that each individual claim constitutes a separate occurrence. When 
policies provide for a per-occurrence limit and there are multiple claims, 
insurance companies prefer to minimize coverage by arguing that there is 
only one occurrence. 

For example, in Michigan Chemical Corp. v. Travelers Indemnity Co.,™ 
Aetna argued, as did American Home, that all the claims against the 





88. Id. at 207. 

89. Id. at 206 (citation omitted). 

90. Id. at 207. 

91. 728 F.2d 374 (6th Cir. 1984). 

92. Id. at 378. 

93. Id. at 383. 

94. 530 F. Supp. 147 (W.D. Mich. 1982), rev’d sub nom. Michigan Chem. Corp. v. American 

Home Assurance Co., 728 F.2d 374 (6th Cir. 1984). 
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policyholder arose from a single occurrence.” Thus all the claims were 
subject to one per-occurrence limit. 

However, in Owens-Illinois, Inc. v. Aetna Casualty & Surety Co., also a 
products liability case, Aetna took the exact opposite position on the 
definition of an “occurrence.” In this case, where the deductible under 
Aetna’s policy was larger than any single claim, Aetna urged the court to 
find that each claimant’s exposure to the contaminant created a separate 
occurrence.” 


(d) The “Trigger of Coverage” 


The occurrence should be distinguished from the event which actually 
triggers or brings into play the insurance company’s obligations under a 
specific policy or under particular policies (e.g., the “trigger of coverage”). 
The trigger of coverage under Coverage A of the CGL policy is bodily injury 
or property damage “which occurs during the policy period.” The 
distinction between “occurrence” and the “trigger of coverage” has been 
explained succinctly by the Insurance Company of North America (“INA”) 
as follows: 


[The word] “occurrence” is defined in the policies as the event that 
causes sickness or disease. ... Under the terms of the insurance 
policies in issue, therefore, coverage exists if and only if sickness or 
disease “occurs” (that is, happens) during the policy period and is 
caused by an “occurrence” (that is, by an appropriate causative event). 
There is no requirement in the policies, however, that the causative 
event must also happen during the policy period. For example, if a 
causative event which happens during Aetna’s policy period causes a 





95. Brief of Aetna Casualty and Surety Company, at 6, Michigan Chem. Corp. v. Travelers 
Indem. Co., 530 F. Supp. 147 (W.D. Mich. 1982) (Nos. 82-1438, 82-1439, 82-1440), rev'd sub 
nom. Michigan Chem. Corp. v. American Home Assurance Co., 728 F.2d 374 (6th Cir. 1984). 

96. 597 F. Supp. 1515 (D.D.C. 1984). 

97. Aetna’s Memorandum of Points and Authorities in Support of Defendant Aetna 
Casualty and Surety Company’s Motion for Partial Summary Judgment and in Opposition to 
Plaintiff Owens-Illinois’ Motion for Partial Summary Judgment, at 17-19, Owens-Illinois, Inc. 
v. Aetna Casualty & Sur. Co., 597 F. Supp. 1515 (D.D.C. 1984) (No. 82-0089). 

98. ISO COMMERCIAL LINES POLICY supra note 66, at 8. A claim made under Coverage B 
(Personal Injury and Advertising Injury Liability) must result from an offense which occurs 
within the policy period. The offenses covered are enumerated in the policy definitions of 
“personal injury” and “advertising injury.” If a claim is made under Coverage C (medical 
payments), there must be a covered accident which takes place within the policy territory and 
during the policy period. 

Under the claims-made form of the CGL policy, the claim must be first made against the 
policyholder during the policy period. 

As with all insurance policy provisions, however, policyholders should carefully 
examine the wording of their particular policy. 
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disease which happens during Liberty’s policy period, Liberty owes 
coverage for the claim and Aetna does not.” 


In the usual case, the distinction between the causative event and the 
resulting injury is not important because the causative event and the 
resulting injury happen at the same time. For example, in a car crash, the 
collision (the occurrence) and the resulting property damage (the trigger of 
coverage) occur simultaneously. However, in certain types of “delayed 
action” claims, the injury or damage may be separated from the accident by 
long periods of time. For example, policies purchased in the 1970s and 
1980s by pharmaceutical companies were called upon to insure against 
claims for injury caused by the ingestion of diethelstilbesterol (“DES”) in the 
1950s." The delay is attributable to the fact that many pregnant women 
took DES in the 1950s, but claims were not made against the drug manufac- 
turers until the women’s daughters discovered, twenty to thirty years later, 
that they had vaginal cancer. 

In other delayed action claims, the injury may be cumulative due to a 
“continuous or repeated exposure to . . . harmful conditions” over a period 
of years (as in the case of exposure to asbestos). Where a claimant has been 
exposed to asbestos over a period of time, each exposure results in bodily 
injury.” Thus, the injury is continuous and cumulative and may span a 
number of policy years. There may have been more than one insurance 
company or policy on the risk during the period of years in which the 
claimant was injured. For example, if ABC University conducted research 
on its campus since 1960, and in 1997 it found the campus buildings or real 
property was contaminated by the research, the damage and the policies 
triggered will include all the policies purchased during the period, that is, 

‘all of the policies since 1960. 

In sum, regardless of when the accident happens, or the policyholder’s 
claim for injury or damages is made, the insurance policy triggered will be 
the one(s) in force during the period(s) when injury or damage happened. 
This concept was explained by G.L. Bean,” Assistant Secretary, Liberty 
Mutual Insurance Company, when he described the change in 1965, from 
accident-based insurance coverage to occurrence-based insurance coverage 
under the CGL policy: 





99. Memorandum of Points and Authorities of Defendant Insurance Company of North 
America in Opposition to Motion by Plaintiff Keene Corporation for Partial Summary Judgment, 
at 8, Keene Corp. v. Insurance Co. of N. Am., 667 F.2d 1034 (D.C. Cir. 1981) (footnote omitted). 

100. See generally American Home Prods. Corp. v. Liberty Mut. Ins. Co., 565 F. Supp. 1485, 
1488-89 (S.D.N.Y. 1983), affd, 748 F.2d 760 (2d Cir. 1984). 

101. Aarone M. Levine, Gilding the Lilly, A DES Update, TRIAL, Dec. 1984, at 18. 

102. See generally American Home Prods. Corp., 565 F. Supp. 1485 (S.D.N.Y. 1983). 

103. G.L. Bean represented Liberty Mutual on the Mutual Bureau Rating Committees and 
served on numerous subcommittees including a joint stock-mutual subcommittee studying the 
scope of insurance coverage provided under the CGL policy. 
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This brings into focus one important change in our policy - the fact 
that coverage no longer attaches when the accident occurs but rather 
when the injury or damage takes place. This means that the policy in 
force when a particular injury or damage takes place is the one which 
applies, regardless of when the causing accident took place. So if the 
injury or damage from waste disposal should continue after the waste 
disposal ceased, as it usually does, it could produce losses on each 
side of a renewal date, and in fact over a period of years, with a 
separate policy applying each year.™ 


Also in 1965, Lyman J. Baldwin, Jr., Secretary, Underwriting, Insurance 
Co. of North America, told insurance buyers: 


In some exposure types of cases involving cumulative injuries, it is 
possible that more than one policy will afford coverage. Under these 
circumstances, each policy will afford coverage to the bodily injury or 
property damage which occurs during the policy period.” 


In fact, insurance companies still publicly advertise that their policyhold- 
ers may seek coverage for policies purchased many years before the date that 
liabilities actually materialize. For example, advertisements from CNA 
Insurance Companies boast about the long term stability of their companies 
in the following manner: 


Imagine being surprised in 15 years with a liability lawsuit. 

You just never know if a service performed today, a product sold 
tomorrow, or a material used next week may come back to haunt you 
in the form of a lawsuit. Even if it takes 5, 10 or 30 years to result in 
a claim, your business would be liable for the loss. 

That’s why it’s critical to choose an insurance company now with 


the financial strength to pay claims not just today, but in 20 or 30 
years.” 


Once it has been determined that there has been an occurrence, and 
resulting injury or damage during the policy period, the policyholder must 
be aware of any potentially applicable exclusions in the insurance policy. 





104. G.L. Bean, New Comprehensive General and Automobile Program: The Effect on 
Manufacturing Risks, in MUTUAL INSURANCE TECHNICAL CONFERENCE 6 (Nov. 15-16, 1965). 

105. Lyman J. Baldwin, Jr., Address Before the American Society Insurance Management 6 
(Oct. 20, 1965). See also TRAVELERS INDEMNITY CO., LIABILITY CLAIMS ADMINISTRATION MANUAL 
§ 18.1.3 (undated) (“It is the Travelers position that in injurious exposure liability claims insult 
to the body occurs at the first exposure to the product or condition and continues as long as 
there is exposure to the product. . . . The duty to defend and indemnify arises during the 
periods the claimant was exposed to the substance.”). 

106. Questions to Ask Yourself About Business Insurance, NEWSWEEK, Mar. 11, 1991, at 2. 
CNA has since attempted to walk away from its advertisement. 
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5. The Exclusions 


If there is insurance coverage under the insurance policy, the policy must 
be examined to determine if an exclusion may restrict that coverage. The 
exclusions are insurance policy provisions which limit the insurance 
coverage extended by Coverages A, B, and C. While the policyholder has 
the burden of showing that insurance coverage applies, the insurance 
company has the burden of showing that an exclusion applies.*” 


(a) Intentional Injury or Damage 


Exclusion (a) of Coverage A provides that “This insurance does not apply 
to: ‘bodily injury’ or ‘property damage’ expected or intended from the 
standpoint of the insured.” 

Colleges and universities purchase insurance cognizant of the possibility 
that their operations may run afoul of ever-changing rules, regulations and 
public perceptions. Yet insurance companies often attempt to deny 
coverage by claiming that the policyholder intentionally violated the 
rules.” The insurance company often points to Exclusion (a) as its basis for 
denying insurance coverage for these “intentional” violations.'”° 

Many courts hold that the insurance company must show that the 
policyholder actually intended to cause injury or damage before insurance 
coverage can be excluded." Under this view, it is not sufficient that a 





107. ALLAN D. WINDT, INSURANCE CLAIMS AND DISPUTES § 9.01, at 442-43 (2d ed. 1988). 

108. ISO COMMERCIAL LINES POLICY, supra note 66, at 8. 

109. Following a Michigan jury’s determination that 30 insurance companies were liable for 
damages from lawsuits against Dow Corning Corporation involving its silicone breast implants, 
the American Insurance Association issued a press release which stated: “[T]his decision 
appears to be a bail-out for irresponsible manufacturers. Wrong-headed decisions like this one 
will shift costs to insurers that should be borne by manufacturers.” AJA Expresses 
Disappointment in Dow-Corning Ruling, American Insurance Association Press Release, Feb. 14, 
1996. The American Insurance Association is a trade group that represents more than 250 
property-casualty insurance companies. 

110. Insurance companies may also argue that there is no coverage due to the operation of 
CAL. INS. CODE § 533 (West 1993), which provides: “An insurer is not liable for a loss caused 
by the willful act of the insured; but he is not exonerated by the negligence of the insured or 
of the insured’s agents or others.” This “implied” exclusion is to be read into all insurance 
policies. J.C. Penney Cas. Ins. Co. v. M.K., 804 P.2d 689, 691, (Cal. 1991). The California 
Supreme Court has held that the insurance company has the burden of proof. Clemmer v. 
Hartford Ins. Co., 587 P.2d 1098 (Cal. 1978). Something more than negligence or reckless 
conduct on the part of the policyholder is required before § 533 applies. See J.C. Penney 
Casualty Ins. Co., 804 P.2d at 695 (“It is settled that ‘wilful act’ in section 533 means ‘something 
more than the mere intentional doing of an act constituting [ordinary] negligence.’... A contrary 
rule would allow an insurer to deny coverage for a negligent act. That result is specifically 
prohibited by section 533.” Id. (quoting Fire Ins. Exch. v. Abbott, 251 Cal. Rptr. 620, 624 (Ct. 
App. 1988)). 

111. See generally James L. Rigelhaupt, Jr., Annotation, Construction and Application of 
Provision of Liability Insurance Policy Expressly Excluding Injuries Intended or Expected by 
Insured, 31 A.L.R. 4th 957 (1984) (collection of cases holding that insurance company must 
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policyholder merely engaged in intentional conduct which resulted 
unexpectedly in injury or damage. The insurance company must show'™” 
that the policyholder “subjectively expected and intended” to cause the 
harm which occurred.’ Further, courts have routinely held that the type 





show intent). For a general discussion of the various ways in which courts have applied the 
“expected or intended” language, see Kirk A. Paisch & Desiree T. Icaza, The Exclusion for 
Damage “Expected or Intended” by the Insured: It’s Not What the Insurance Industry Would Have 
You Believe, MEALEY’S LITIG. REP.—INS., Apr. 16, 1991, at 19; Eugene R. Anderson & Carl A: 
Matthews, Winning the “Expected or Intended” Shell Game, Risk MGMT., Dec. 1988, at 15. 

Under the older CGL policy, the “expected or intended” language is not technically an 
exclusion—rather the language is part of the “occurrence” definition and thus is part of the 
coverage grant of the policy. However, many courts interpreting the CGL policy have found that 
the “expected or intended” clause acts as a policy exclusion, and place on the insurance 
company the burden of proving that the policyholder expected or intended the resulting injury 
or damage. See Clemco Indus. v. Commercial Union Ins. Co., 665 F. Supp. 816, 820 (N.D. Cal. 
1987) (“The placement of the phrase, however, in no way changed the effect or character of the 
phrase; ‘expected or intended’ remained an exclusion of the coverage grant by the very 
operation of its terms.”), aff'd, 848 F.2d 1242 (9th Cir. 1988); City of Carter Lake v. Aetna Cas. 
& Sur. Co., 604 F.2d 1052, 1056 (8th Cir. 1979); Farmer in the Dell Enters., Inc. v. Farmers’ Mut. 
Ins. Co., 514 A.2d 1097, 1098 (Del. 1986). See generally Kirk A. Pasich et al., General Liability 
and Personal Injury Coverage for Business Losses: Maximizing Insurance Coverage, THE 
CORPORATE ANALYST, May 1992, at 9. But see Fischer & Porter Co. v. Liberty Mut. Ins. Co., 656 
F. Supp. 132, 136 (E.D. Pa. 1986); Lawler Mach. & Foundry Co. v. Pacific Indem. Ins. Co., 383 
So. 2d 156 (Ala. 1980); Royal Globe Ins. Co. v. Whitaker, 226 Cal. Rptr. 435 (1986) (finding that 
“expected or intended” phrase is considered part of the coverage grant; policyholder found to 
have the burden of proof). 

112. Queen City Farms, Inc. v. Central Nat'l Ins. Co., 827 P.2d 1024, 1027 (Wash. Ct. App. 
1992), affd in part and remanded in part, 882 P.2d 703, (Wash. 1994), corrected, 891 P.2d 718 
(Wash. 1995). But cf. E.I. du Pont de Nemours & Co. v. Admiral Ins. Co., C.A. No. 89C-AU-99, 
slip. op. at 12-13 (Del. Super. Ct.) (Feb. 22, 1996) (“The burden is on the insured to prove by a 
preponderance of the evidence its employees or agents responsible for the intentional acts of 
dumping contaminants at trial sites neither intended nor expected the resulting property 
damage to occur. Their expectations will be dependent upon the trier of fact’s determination 
of the reasonably foreseeable consequences of DuPont’s employees’ acts at the time of those 
acts.”), affd, 686 A.2d 152 (Del. 1996). 

113. See City of Johnstown v. Bankers Standard Ins. Co., 877 F.2d 1146, 1150 (2d Cir. 1989) 
(citations omitted) (emphasis added): 

[W]hat make [sic] injuries or damages expected or intended rather than accidental 

are the knowledge and intent of the insured. It is not enough that an insured was 

warned that damages might ensue from its actions, or that, once warned, an 

insured decided to take a calculated risk and proceed as before. Recovery will be 

barred only if the insured intended the damages, or if it can be said that the 

damages were, in a broader sense, ‘intended’ by the insured because the insured 

knew that the damages would flow directly and immediately from its intentional 

act. 
Accord Affiliated FM Ins. Co. v. Beatrice Foods Co., 645 F. Supp. 298, 301 (N.D. Ill. 1985) 
(finding that the “neither expected nor intended” exclusionary clause triggered where the 
policyholder was “con-sciously aware that [claimant's] injuries were practically certain to be 
caused by his conduct . . .”) (citing Bay State Ins. Co. v. Wilson, 451 N.E.2d 880, 883 (Ill. 1983)); 
Hecla Mining Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1088 (Colo. 1991) (“We... hold 
that the phrase ‘neither expected nor intended’ should be read only to exclude those damages 
that the insured knew would flow directly and immediately from its intentional acts.”); 
Continental W. Ins. Co. v. Toal, 244 N.W.2d 121 (Minn. 1976) (finding that “an injury is 
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of culpable conduct which is covered by general liability insurance includes 
conduct which is of a level sufficient to sustain an award of punitive 
damages—malicious, willful, wanton, grossly negligent and reckless 
behavior—so long as the policyholder did not subjectively intend the 
specific damage which resulted.’ 

In a recent decision in the long-running case referred to as the Asbestos 
Insurance Coverage Cases,” a California appeals court attempted to clarify 
its understanding of the “expected” and “intended” language. The 
California court found that it would “give the phrase its plain meaning and 
construe ‘expected’ to mean an actual awareness that harm was practically 
certain even though harm was not intended.”*” Since the court determined 
that “the insurer’s burden was to prove, directly or circumstantially, that 
[the policyholder] did expect [the injuries],” and that “the evidence was 
insufficient to support a finding that . . . [at the time the policyholder] was 
actually aware the bodily injuries were practically certain to occur,”’” the 
court held that insurance coverage for the policy period 1966-68 was not 
excluded. 

Insurance companies frequently ask courts to apply the view that 
policyholders advocate. Western World Insurance Company (“Western”) 
argued in a brief that damage or injury is expected or intended from the 





‘expected or intended’ from the standpoint of the insured if a reason for an insured’s act is to 
inflict bodily injury or ‘when the character of the act is such that an intention to inflict an injury 
can be inferred’ as a matter of law”) (citation omitted); McGroarty v. Great Am. Ins. Co., 329 
N.E.2d 172, 175 (N.Y. 1975) (“Certainly one may intend to run a red light, but not intend that 
the catastrophic result of collision with another car occur. Calculated risks can result in 
accidents.”). 

114. Numerous jurisdictions have held that punitive damages arising out of the 
policyholder’s own reckless and willful conduct are covered by insurance. See Pennsylvania 
Threshermen & Farmers’ Mut. Cas. Ins. Co. v. Thornton, 244 F.2d 823, 827 (4th Cir. 1957) 
(“Negligent conduct may be so gross as to merit characterization as willful and wanton .. . yet 
fall far short of an assault and battery which would distinguish it from an accidental event and 
withdraw it from the coverage. . . .”); Le Doux v. Continental Ins. Co., 666 F. Supp. 178 (D. 
Alaska 1987) (finding coverage for punitive damages where policy excluded expected or 
intended injury); Collens v. New Canaan Water Co., 234 A.2d 825 (Conn. 1967); Miller v. 
Drouin, 438 A.2d 863 (Conn. 1981) (holding punitive damages considered part of compensatory 
damages; finding no public policy reason to deny coverage for punitive damages); First Nat'l 
Bank v. Fidelity & Deposit Co., 389 A.2d 359 (Md. 1978); South Carolina State Budget & Control 
Bd. v. Prince, 403 S.E.2d 643, 647 (S.C. 1991) (finding that, in defamation case, jury award of 
punitive damages based on finding of actual malice does not prove that policyholder’s employee 
acted intentionally, or expected to cause the resulting injury); American Home Assurance Co. 
v. Safway Steel Prods. Co., 743 S.W.2d 693, 701 (Tex. Ct. App. 1987) (In dicta, the court stated 
“punitive damages arising out of the insured’s gross negligence are not by definition excluded 
from coverage based upon the intentional injury exclusion provision. . . .”). See generally Mark 
Garbowski & Eugene R. Anderson, Insurance Coverage for Punitive Damage Awards, AAOO 
POLICYHOLDER ADVISOR, Dec. 1995, at 1. 

115. Armstrong World Indus., Inc. v. Aetna Cas. & Sur. Co., 52 Cal. Rptr. 2d 690 (Ct. App. 
1996). 

116. Id. at 718. 

117. Id. at 724. 
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standpoint of the policyholder if the policyholder has a specific intent to 
injure." The insurance company contended: 


The overwhelming majority rule is that intentional acts are not outside 
of or excluded from coverage unless there is a specific or purposeful 
intent to injure and that any presumptions in the tort or criminal law 
that a person intends the natural and probable consequences of his 
intentional acts has no application in the interpretation of terms used 
in insurance contracts, such as the term “occurrence” here in question. 
Only intended injuries are excluded.’” 


Western also argued that “where there is no intent to injure or damage, the 
resulting harm is accidental in the context of an insurance policy.” 

In Ethicon, Inc. v. Aetna Casualty & Surety Co.,"** Aetna counselled the 
court to be “careful to distinguish between ‘intentional acts’ and ‘intended 
results’... .”"* Aetna argued that insurance coverage should be denied 
under the “expected or intended” exclusion only where “‘the intentional act 
has resulted in intended injury, [regardless of whether] the injury inflicted 
is different or more severe than intended... .””* 

In Shell Oil Co. v. Accident & Casualty Insurance Co. of Winterthur, the 
insurance companies specifically rejected a “reasonably foreseeable” 
definition for “expected or intended,” because “this standard is indistin- 
guishable from negligence and is therefore inconsistent with liability 
insurance which is purchased by insureds as protection against liability for 
negligence.” 

In Appalachian Insurance Co. v. Liberty Mutual Insurance Corp.,”” Liberty 
Mutual Insurance Company contended that the phrase “neither expected 





118. Western’s Memorandum in Support of Plaintiff's Motion for Partial Summary Judgment 
at 14-15, Western World Ins. Co. v. Harford Mut. Ins. Co., 600 F. Supp. 313 (D. Md. 1984) (No. 
M83-2599), affd in part and rev'd in part, 784 F.2d 558 (4th Cir. 1986). 

119. Appellant's Brief at 27, Western World Ins. Co. v. Harford Mut. Ins. Co., 784 F.2d 558 
(4th Cir. 1986) (No. 85-1239(2)). 

120. Id. at 31. 

121. 737 F. Supp. 1320 (S.D.N.Y. 1990), dismissed, 805 F. Supp. 203 (S.D.N.Y. 1992), affd 
without opinion, 993 F.2d 1532 (2d Cir. 1993). 

122. Defendant's Memorandum of Law in Opposition to Plaintiff's Motion for Partial 
Summary Judgment at 37, Ethicon, Inc. v. Aetna Cas. & Sur. Co., 737 F. Supp. 1320 (S.D.N.Y. 
1990), (No. 85 Civ. 7640 (PKL)), dismissed, 805 F. Supp. 203 (S.D.N.Y. 1992), aff'd without 
opinion, 993 F.2d 1532 (2d Cir. 1993). 

123. Id. at 38 (citation omitted). 

124. No. A045544 (Cal. Ct. App. Jan. 21, 1993), reported in MEALEY’S LITIG. REP.—INS., Jan. 
26, 1993, at I-1. 

125. Respondents’ Joint Brief at 23, Shell Oil Co. v. Accident & Cas. Ins. Co. of Winterthur, 
reprinted in MEALEY’S LITIG. REP.—INS., Mar. 26, 1991 at D-1 (No. A045544). 

126. 507 F. Supp. 59 (W.D. Pa. 1981), affd, 676 F.2d 56 (3d Cir. 1982). 
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nor intended” should be governed by a subjective standard, i.e., the state of 
mind of the policyholder.” 


(b) The “Absolute” Pollution Exclusion 


Beginning in 1984, the CGL policy was effectively withdrawn and 
replaced, for most policyholders, by the 1986 commercial general liability 
policy. The standard policy, promulgated by the ISO,” was revised, in 
part, to insert a so-called “absolute” pollution exclusion.” Drafted by ISO 
in 1985, the exclusion reads as follows: 


It is agreed that the exclusion relating to the discharge, dispersal, 

release or escape of smoke, vapors, soot, fumes, acids, alkalis, toxic 

chemicals, liquids or gases, waste materials, or other irritants, 

contaminants or pollutants is replaced by the following: 

(1) to bodily injury or property damage arising out of the actual, 
alleged or threatened discharge, dispersal, release or escape of 
pollutants; 


(a) at or from premises owned, rented or occupied by the named 
insured; 





127. Liberty Mutual’s Memorandum of Law in Opposition to Plaintiff's Motion for Summary 
Judgment and in Support of Defendant’s Motion for Partial Summary Judgment, at 123, 
Appalachian Ins. Co. v. Liberty Mut. Ins. Co., 507 F. Supp. 59 (W.D. Pa. 1981), (No. 78-1151), 
aff'd, 676 F.2d 56 (3d Cir. 1982). See also Appellant's Brief, at 17, Unigard Mut. Ins. Co. v. 
Argonaut Ins. Co., 579 P.2d 1015 (Wash. Ct. App. 1978) No. 2247-Ill. (“[T]he harm or damage 
itself . .. must be intended or subjectively expected from the standpoint of the insured .. . .”); 
Lentz Fertilizer, Inc., Donald Lentz and Federated Insurance Company’s Memorandum of Law 
and Fact in Support of Motion for Partial Summary Judgment, at 20, Selvig v. Lentz Fertilizers, 
Inc., (Wis. Ct. App. 1987) (“The use of the word ‘occurrence’ in the newer liability policies, 
affords coverage for an intended act and for an intended result, if they cause unintended 
damage.”) (citation omitted). 

128. See In re Insurance Antitrust Litig., 938 F.2d 919 (9th Cir. 1991), affd in part and rev'd 
in part sub. nom. Hartford Fire Ins. Co. v. State of Cal., 509 U.S. 764, 113 S. Ct. 2891 (1993). See 
also In re Hoechst Celanese Corp., 584 N.Y.S.2d 805 (App. Div. 1992). See generally Eugene R. 
Anderson & Jennifer Marell, The Insurance Industry’s So-Called “Absolute” Pollution Exclusion: 
An Absolute Oxymoron, J. OF ENVTL. L. & PRAC., Sept./Oct. 1996, at 12. 

129. The Louisiana Department of Insurance held a Public Forum to consider revising or 
eliminating the exclusion. See Transcript of Public Forum in the Matter of the Revision of the 
Absolute Pollution Exclusion, Louisiana Department of Insurance (Sept. 6, 1995). See generally 
Eugene R. Anderson, et al., The Absolute Pollution Exclusion Faces a Showdown in Louisiana, 
BESTWEEK, Aug. 21, 1995, at 15; John A. MacDonald, Absolute Pollution Exclusions—Insurers 
Ignore Promises, INS. ADVOC., Oct. 7, 1995, at 19. For the viewpoint of counsel for the insurance 
industry, see Edward Zampino, Absolute Pollution Exclusion: The Lowdown on the ‘Showdown’ 
in Louisiana, BESTWEEK, Nov. 13, 1995, at 13. Since that Public Forum, the Louisiana 
Department of Insurance has formed a working group of representatives for interested persons 
to develop recommendations. William F. Ridlon II, The Absolutely Unclear Status of Absolute 
Pollution Exclusions in Louisiana, LA. ENVTL. L., Autumn 1996, at 1, 4. 
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(b) at or from any site or location used by or for the named 
insured or others for the handling, storage, disposal, process- 
ing or treatment of waste; 

(c) which are at any time transported, handled, stored, treated, 
disposed of or processed as waste by or for the named insured 
or any person or organization for whom the named insured 
may be legally responsible; or 

(d) at or from any site or location on which the named insured or 
any contractors or subcontractors working directly or indi- 
rectly on behalf of the named insured are performing opera- 
tions: 

(i) if the pollutants are brought on or to the site or location in 
connection with such operations; or 

(ii) if the operations are to test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize the pollutants. 

(2) to any loss, cost or expense arising out of any governmental 
direction or requesf that the named insured test for, monitor, 
clean up, remove, contain, treat, detoxify or neutralize pollutants. 

Pollutants means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed. 

Subsequently, the following clause was added to the exclusion: 


Subparagraphs (a) and (b)(i) of paragraph (1) of this exclusion do not 
apply to bodily injury or property damage caused by heat, smoke or 
fumes from a hostile fire. As used in this exclusion, a hostile fire 
means one which becomes uncontrollable or breaks out from where it 
was intended to be. 


Not all insurance companies use the standard ISO drafted “absolute” 
pollution exclusion." These exclusions, although different, are often 





130. The exclusion at issue in O’Brien Energy Sys., Inc. v. American Employers’ Ins. Co., 629 
A.2d 957, 961 (Pa. Super. 1993), while similar to the standard exclusion, is a bit different. It 
provides: 

It is agreed that the exclusion relating to the discharge, dispersal, release or escape 
of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, 
waste materials, or other irritants, contaminants or pollutants is replaced by the 
following: 
(1) to bodily injury or property damage arising out the actual, alleged or 
threatened discharge, dispersal, release or escape of pollutants: 
(a) at or from premises owned, rented or occupied by the named 
insured; 
(b) at or from any site or location used by or for the named insured or 
others for the handling, storage, disposal, processing or treatment of 
waste; 
(c) which are at any time transported, handled, stored, treated, 
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referred to generally as “absolute” pollution exclusions. Colleges and 
universities should be careful when reviewing their post-1985 insurance 
policies and should not assume that their policy contains the “standard” 
wording. 

Litigation concerning the “absolute” pollution exclusion continues to 
grow. Counsel for colleges and universities should be aware of this battle. 
In at least one case, a university had to fight its insurance company’s denial 
of a claim based upon the “absolute” pollution exclusion. In that case, 
Oates v. State,*** an employee of the City University of New York-Hunter 
College (“CUNY”) sued the university on behalf of her daughter, alleging 





disposed of or processed as waste by or for the named insured or any 
person or organization for whom the named insured may be legally 
responsible; or 
(d) ator from any site or location on which the named insured or any 
contractors or subcontractors working directly or indirectly on behalf 
of the named insured are performing operations: 
(i) _ if the pollutants are brought on or to the site or location 
in connection with such operations; or 
(ii) if the operations are to test for, monitor, clean up, 
remove, contain, treat, detoxify or neutralize the pollutants. 
Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant, 
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. Waste 
includes materials to be recycled, reconditioned or reclaimed. 
In other cases, the exclusion is worded differently. For example, the exclusion involved in 
South Cent. Bell Tel. Co. v. Ka-Jon Food Stores, 644 So. 2d 357, 360 (La. 1994), reads: 
Under Coverage L, this policy does not apply: 
5. to any: 
a. BODILY INJURY or PROPERTY DAMAGE, arising out of the actual, alleged 
or threatened discharge, dispersal, spill, release or escape of smoke, 
vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, 
waste materials (including those to be recycled, reconditioned or 
reclaimed), or other irritants, contaminants or pollutants: 
(1) at or from premises owned, rented or occupied by the 
NAMED INSURED; 
(2) at or from any site or location used by or for the NAMED 
INSURED or others for the handling, storage, disposal, processing or 
treatment of waste; 
(3) which are at any time transported, handled, stored, treated, 
disposed of, or processed as waste by or for the NAMED INSURED or 
any person or organization for whom the NAMED INSURED may be 
legally responsible; or 
(4) at or from any sites or location on which the NAMED INSURED, 
employee or any contractor working directly or indirectly on 
behalf of the NAMED INSURED is performing operations: 
(a) if the pollutants are brought on or to the site or 
location in connection with such operations; or 
(b) if the operations are to test for, monitor, clean up, 
remove, contain, treat, detoxify or neutralize pollutants; 
b. loss, cost or expense arising out of any governmental direction or 
request that the NAMED INSURED test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize pollutants. 
131. 597 N.Y.S.2d 550 (Ct. Cl. 1993). 
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that the daughter was injured in-utero by dust from lead paint which was 
not removed from the building in which the mother worked and lived.*” 
United States Fidelity and Guaranty Company (“USF&G”), the insurance 
company from which CUNY had purchased a general liability insurance 
policy, refused to defend the suit based upon its “absolute” pollution 
exclusion. USF&G argued that lead paint was a pollutant. The New York 
Court of Claims agreed with the insurance company finding that lead paint 
is a chemical and a contaminant, and that the injuries alleged to have 
resulted from lead paint poisoning fell within the exclusion.** The claim 
was settled while the appeal was pending." 

There is debate concerning the “absolute” pollution exclusion and its 
effect. Counsel for policyholders argue that many courts that have 
examined the exclusion have found it inapplicable or ambiguous when 
applied to the facts.“* Counsel for insurance companies argue that the 
“exclusion has been held to bar coverage by most courts, if not all, 
throughout the United States for claims arising out of environmental 
contamination or pollution.” 





132. Id. The mother was a live-in employee of the university. 

133. Id. But see Lefrak Org. v. Chubb Custom Ins. Co., 942 F. Supp. 949 (S.D.N.Y. 1996) 
(disagreeing with Oates decision and finding exclusion ambiguous when applied to lead paint 
claims). 

134. See generally Eugene R. Anderson et al., Maryland High Court Tells Insurance 
Companies to “Get the Lead Out,” TRIAL RPTR., Apr. 1996, at 13; Edward M. Joyce & Joan L. 
Lewis, Maryland High Court Says Insurance Company Cannot Use “Pollution” Exclusion to Avoid 
Lead Paint Claims, Corp. COUNS. MAG., Feb. 1996, at 88-A; William G. Passannante & Amie 
Carrie, Now You See It, Now You Don’t -- Insurance Coverage for Liabilities from Lead-Pigmented 
Paint, INS. LITIG. REP., Sept. 1995, at 9; R. Mark Keenan, Important Points About Lead Paint 
Removal, REAL ESTATE FIN. J., Summer 1995, at 71 (authors regularly represent policyholders). 
For discussion of the Maryland lead-paint law written by counsel for a reinsurance company, 
see Ronald S. Gass and Cathy A. Hauck, Lead-Based Paint Law Changes Liability Color, BEST’s 
REVIEW P/C, July 1995, at 42. For a discussion of the increasing number of claims alleging harm 
due to lead paint in New York City see, e.g., Matthew Purdy, New York Girding for Surge in Suits 
Over Lead Damage, N.Y. TIMES, Aug. 14, 1995, at A1. 

135. See Bituminous Cas. Corp. v. Advanced Adhesive Tech., Inc., 73 F.3d 335 (11th Cir. 
1996); Stoney Run Co. v. Prudential-LMI Commercial Ins. Co., 47 F.3d 34 (2d Cir. 1994); Lefrak 
Org., Inc. v. Chubb Custom Ins. Co., 942 F. Supp. 949 (S.D.N.Y. 1996); Island Assocs., Inc. v. 
Eric Group, Inc., 894 F. Supp. 200 (W.D. Pa. 1995); Regent Ins. Co. v. Holmes, 835 F. Supp. 579 
(D. Kan. 1993); American States Ins. Co. v. Kiger, 662 N.E.2d 945 (Ind. 1996); West Am. Ins. Co. 
v. Tufco Flooring E., Inc. 409 S.E.2d 692 (N.C. Ct. App. 1991). For a discussion of the 
American States Inc. Co. v. Kiger case, see John A. MacDonald, Court Says Exclusion is Unclear, 
NATLL,J., Oct. 14, 1996, at C16. 

136. Barbara Hopkinson Kelly and Colin P. Hackett, Trends and Emerging Coverage Issues, 
in ENVIRONMENTAL INSURANCE COVERAGE CLAIMS AND LITIGATION 99, 103 (PLI Comm. Law & 
Practice Course Handbook Series No. A-718, 1995) (citing 11 cases). Counsel for the Insurance 
Environmental Litigation Association (an insurance-industry financed trade association) 
attached as an exhibit to a brief an addendum listing 126 cases that allegedly hold that “the 
‘absolute’ pollution exclusion is clear and unambiguous in precluding coverage for all pollution- 
related liability.” Brief of Amicus Curiae Insurance Environmental Litigation Association in 
Support of Defendant-Appellee, Exhibit A, Larsen Oil Co. v. Federated Serv. Ins. Co. 70 F.3d 
1279 (9th Cir. 1995) (No. 94-35891). 
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ISO itself has recently reaffirmed that insurance companies that refer to 
the ISO-drafted exclusions as “total or absolute” are using “an unfortunate 
misnomer.”**” 

Acknowledging the fact that insurance companies have unreasonably 
denied some claims based on the “absolute” pollution exclusion, courts 
have rejected the insurance companies’ arguments in the following 
situations: 


Injuries resulting from release of carbon dioxide from boiler’s vent 
stack; 


Illness of a photography student caused by the fumes of developing 
chemicals; 


Carbon monoxide contamination of a restaurant after squirrels 
stuffed its hot-water heater’s flue with nuts; and 


Lead poisoning of a child from eating paint chips. 


139 


College and university counsel should be aware, however, there have 
been a growing number of cases in which courts have found that the post- 
1985 pollution exclusion does bar a policyholder’s claim.™ 





137. SUPERFUND AND THE INSURANCE ISSUES SURROUNDING ABANDONED HAZARDOUS WASTE 
SITES 28 (Insurance Services Office, Inc., Dec. 1995). 

138. Motorists Mut. Ins. Co. v. RSJ, Inc., 926 S.W.2d 679 (Ky. Ct. App. 1996) (adopting the 
reasoning of Sullins v. Allstate Ins. Co., 667 A.2d 617 (Md. 1995), and noting the “absurd” 
consequences resulting from blind application of the literal terms of the exclusion). But see 
White v. Freedman, 643 N.Y.S.2d 160 (App. Div. 1996) (finding no coverage for injuries caused 
by fumes resulting from allegedly improper venting of gas furnace). 

139. Center for Creative Studies v. Aetna Cas. & Sur. Co., 871 F. Supp. 941 (E.D. Mich. 
1994). 

140. Gamble Farm Inn, Inc. v. Selective Ins. Co., 656 A.2d 142 (Pa. Super. Ct. 1995). See 
also American States Ins. Co. v. Koloms, 666 N.E.2d 699 (Ill. App. Ct. 1996), app. denied, 671 
N.E.2d 726 (Ill. 1996). 

141. Lefrak Org., Inc. v. Chubb Custom Ins. Co., 942 F. Supp. 949 (S.D.N.Y. 1996); Sullins 
v. Allstate Ins. Co, 667 A.2d 617 (1995), Vradenburg v. Prudential Prop. & Cas. Ins. Co., 622 
N.Y.S.2d 417 (1994), affd in part and modified in part, 646 N.Y.S.2d 138 (App. Div. 1996). See 
Passannante & Carrie, supra note 134, at 9; Joyce & Lewis, supra note 134, at 88-A. See 
generally A. Thomas Southwick, Safeguarding Common Sense: Principles that Protect 
Policyholder Expectations, INS. LITIG. REP. 172 (May 1995). But see St. Leger v. American Fire 
& Cas. Ins. Co., 61 F.3d 896 (3d Cir. 1995) (no coverage for lead poisoning claims); United States 
Liab. Ins. Co. v. Bourbeau, 49 F.3d 786 (1st Cir. 1995) (no coverage for cleanup of contaminated 
soil which resulted from the removal of old lead paint). 

142. See, e.g., American States Ins. Co. v. Nethery, 79 F.3d 473 (5th Cir. 1996) (finding that 
claims alleging aggravation of multiple chemical sensitivity barred); Mid-Continent Cas. Co. v. 
Bermea, No. V-95-097 (S.D. Tex. Aug. 6, 1996) (finding that a construction worker's claim that 
he was injured at his workplace when he drank allegedly contaminated water was barred); West 
Am. Ins. Co. v. Band & Desenberg, 925 F. Supp. 758 (M.D. Fla. 1996) (finding no coverage for 
“sick building syndrome” claims); Kruger Commodities, Inc. v. United States Fidelity & Guar. 
Co., 923 F. Supp. 1474 (M.D. Ala. 1996) (applying Nebraska law) (finding coverage of claims for 
offensive odors from a processing plant held barred); Employers Cas. Co. v. St. Paul Fire & 
Marine Ins. Co., 52 Cal. Rptr. 2d 17 (Ct. App. 1996) (finding that post-1985 pollution exclusion 
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In 1993, the Washington Supreme Court found that an “absolute” 
pollution exclusion was ambiguous as applied to damage caused by smoke 
from a hostile fire.“* The court said that “[s]ince the policy language is 
ambiguous (susceptible to two reasonable interpretations) on its face, and 
the extrinsic evidence does not show an unambiguous exclusion of 
coverage, we construe the ambiguity in favor of coverage.” 

In 1991, the Louisiana Court of Appeal, Fourth Circuit, overruled a 
summary judgment in favor of an insurance company regarding the 
“absolute” pollution exclusion. The court, in West v. Board of Commission- 
ers of the Port of New Orleans,’* reasoned that it was not clear whether the 
policyholder’s possession of a pesticide was merely “incidental” or a part of 
its regular business practices. 

The policyholder, Hayes Dockside, Inc., provided warehousing services 
in the port of New Orleans. The plaintiff, West, was an employee of the 
New Orleans City Fire Department who alleged that he was exposed to 
azinphosmenthyl, a pesticide, during the investigation of a reported toxic 
incident. The chemical was being stored by Hayes Dockside for its client, 
Agricultural Chemical Corporation. 

The appellate court acknowledged a distinction between those who 
pollute as a part of their business practices and those who incidentally 
possess a “pollutant”: 


Because we believe that the exclusion is applicable to “polluters”— 
those who indifferently pollute our environment—and not to those 
who only incidentally possess the pollutant in the course of their other 
business, we hold that this is a question of material fact for the finder 
of fact.’ 


Applying this distinction, the court found that genuine factual issues 
remained regarding Hayes’ possession of the pesticide: 





in a construction company’s CGL policy barred coverage for injuries suffered by worker who 
inhaled toxic fumes); State Farm Fire & Cas. Ins. Co. v. Deni Assocs. of Fla., Inc., 678 So. 2d 397 
(Fla. Dist. Ct. App. 1996) (finding exclusion unambiguous; barring claims for coverage due to 
fumes from ammonia and claims alleging injuries from insecticide sprayed on citrus groves); 
Zell v. Aetna Cas. & Sur. Co., No. 69664, 1996 Ohio App. LEXIS 4191 (Ct. App. Sept. 26, 1996) 
(finding no coverage for injuries caused by the escape of noxious fumes while a contractor was 
applying waterproofing material); Lyman v. Stuart Corp., No. C3-95-2460, 1996 Minn. App. 
LEXIS 549 (Ct. App. May 7, 1996) (unpublished and may not be cited except as provided by 
MINN. STAT. § 480A.08(3) (West 1990)) (holding injuries caused by exposure to chemical fumes 
during a building renovation excluded); White v. Freedman, 643 N.Y.S.2d 160 (App. Div. 1996) 
(finding no coverage for injuries caused by exposure to fumes caused by allegedly improper 
venting of gas furnace). 

143. American Star Ins. Co. v. Grice, 854 P.2d 622 (Wash. 1993). 

144. Id. at 628. 

145. 591 So. 2d 1358 (La. Ct. App. 1991). 

146. Id. at 1360. 





648 JOURNAL OF COLLEGE AND UNIVERSITY LAW __ [Vol. 23, No. 4 


In particular the question is whether the exclusion applies because 
Hayes was a polluter in the sense and meaning discussed in Thompson 
v. Temple, [discussed below], or did Hayes only incidentally possess 
the pollutant in the course of its other business? Were the injuries 
sustained incidental to the handling, transportation or storage of the 
Azinphosmenthyl, or was the production and release of the pollutant 
one of the known consequences of business operations?’*” 


Accordingly, the appellate court held that the facts were “too under- 
developed and sparse to say unequivocally that the pollution exclusion is 
triggered.”** 

The case cited by the court in West, Thompson v. Temple,” should be of 
interest to colleges and universities since colleges and universities own and 
operate many buildings. In that case, a Louisiana Court of Appeal held that 
a pollution exclusion did not bar coverage for a claim that carbon monoxide 
gas leaked from a bathroom heater. The court held that “pollution exclusion 
clauses are intended to exclude clauses for active industrial polluters, when 
businesses knowingly emitted pollutants over extended periods of time.”*”° 
The court found that the exclusion was ambiguous, and, therefore, that it 
was required to ascertain the intentions of the parties, rather than merely to 
apply unambiguous terms. 

Additionally, the Thompson court noted that the plaintiff sued “for 
numerous counts of negligence and strict liability,” as well as for injuries 
caused by pollution. Since there were fact questions regarding causality 
and the meaning of the pollution exclusion, the court held that it was 
improper to grant summary judgment for the insurance companies." 

If the activity out of which the claim for insurance coverage arose is an 
integral part of the college or university's operations, there may be insurance 
coverage despite the existence of a so-called “absolute” pollution exclusion 
in the liability insurance policy. At least two courts have indicated this in 
their holdings. 

In one case, West American Insurance Co. v. Tufco Flooring East, Inc.,**” 
the North Carolina Court of Appeals ruled that an insurance policy covered 
a lawsuit for styrene vapors that contaminated chicken meat while floors at 
a chicken processing plant were being resurfaced, despite a so-called 
“absolute” pollution exclusion in the insurance policy. The court held that 





147. Id. at 1360-61. 

148. Id. at 1361. 

149. 580 So. 2d 1133 (La. Ct. App. 1991). 

150. Id. at 1134 (citing 7B JOHN A. APPLEMAN, INSURANCE LAW & PRACTICE, § 4495.05 (1990 
& Supp.); American States Ins. Co. v. Maryland Cas. Co., 587 F. Supp. 1549, 1553 (E.D. Mich. 
1984); Molton, Allen & Williams v. St. Paul Fire & Marine Ins. Co., 347 So.2d 95 (Ala. 1977); 
Autotronic Sys., Inc. v. Aetna Life & Cas., 456 N.Y.S.2d 504 (App. Div. 1982); United Pac. Ins. 
Co. v. Van’s Westlake Union, Inc., 664 P.2d 1262 (Wash. Ct. App. 1983). 

151. 580 So. 2d at 1135. 

152. 409 S.E.2d 692 (N.C. Ct. App. 1991). 
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the insurance policy was ambiguous, and that it was reasonable for Tufco 
to believe it was covered for claims arising out of its central business 
activity, reflooring. “An ambiguity arises in an insurance policy when the 
language used in the policy is susceptible to differing and conflicting 
interpretations.”*”* 

The North Carolina court specifically referred to documents from the ISO 
explaining that the pollution exclusion did not apply to products liability 
and completed operations.* In the Tufco case, the policyholder was 
represented by a law firm that regularly served as the insurance coverage 
counsel for Home Insurance Company. Representing the policyholder, the 
law firm clearly and unequivocally stated that the absolute pollution 
exclusion was expressly inapplicable to and overridden by the products- 
completed operations coverage.” 





153. Id. at697. The court continued: 
A reasonable person in the position of Tufco would have understood claims such 
as Perdue’s to be covered. Tufco is in the business of installing industrial flooring, 
and Tufco purchased a commercial liability policy to protect it from liabilities 
arising from the very type of activity at issue here. This work was no secret. 
. .. To allow West American to deny coverage for claims arising out of Tufco’s 
central business activity would render the policy virtually useless to Tufco. If this 
Court accepted West American’s interpretation of the CGL policy, we would be 
allowing an insurance company to accept premiums for a commercial liability 
policy and then to hide behind the ambiguities in the policy and deny coverage 
for good faith claims that arise during the course of the insured’s normal business 
activity. Such an interpretation would constitute the height of unfairness. 
Id. at 697-98 (citing Bentz v. Mutual Fire, Marine & Inland Ins. Co., 575 A.2d 795 (Md. Ct. Spec. 
App. 1990)) (policyholder’s sole business was pesticide application, insurance company was 
aware of the nature of this business, and the court agreed that parties intended the policy to 
cover the policyholder’s “normal operations”). 
154. Id. at 696-97. 
155. Home’s insurance coverage counsel stated unequivocally in a brief: 
As relevant to this case, subsection (d)(i) of the pollution exclusion applies to 
“property damage” arising out of the “discharge, dispersal, release or escape of 
pollutants . . . [a]t or from any site or location on which you [the insured] . . . are 
performing operations.” (R. 54). It thus applies to claims arising from work in 
progress, not completed operations. If the exclusion were intended to apply to 
claims, such as Perdue’s, arising from Tufco’s completed operations, it would have 
been a simple matter to so specify (e.g., by expressing the operative language as any 
site on which “you are performing or have performed operations”). (footnote omitted). 
This reading of the exclusion was confirmed by West American itself, in a flyer it sent 
to Tufco with the policy (R. 65) (footnote omitted). Section II of the flyer, entitled 
“Broadening of Coverage,” states with respect to “pollution liability coverage” that the 
policy provides “[c]overage with respect to . . . gradual emissions of pollutants .. . 
[dJue to the completed operations hazard . . . .” (emphasis added). This flyer is a 
mirror image of the exclusion: whereas the exclusion describes what sort of property 
damage is not covered (i.e., claims arising out of emissions of pollutants from sites 
where “you . . . are performing operations”), the flyer states what coverage remains 
(i.e., arising out of emissions “[d]ue to the . . . completed operations hazard”). 
This reading of the exclusion is also confirmed by annotations to the policy 
prepared by the insurance industry association that drafted the exclusion, the 
Insurance Services Office (ISO). ISO’s copyright mark appears on every page of the 
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A second example of a case in which a court found the exclusion to be 
inapplicable due to the nature of the policyholder’s primary activity is 
American States Insurance Co. v. Kiger.“ In that case, the Kigers’ liability 
insurance company denied coverage for damages resulting from the leakage 
of gasoline from the Kigers’ gasoline station based upon the pollution 
exclusions in the policy.”’ The Indiana Supreme Court found that the 
“absolute” pollution exclusion was ambiguous. The court noted an “oddity” 
in the insurance company’s position that there was no coverage, stating: 
“That an insurance company would sell a ‘garage policy’ to a gas station 
when that policy specifically excluded the major source of potential liability 
is, to say the least, strange.”*”* It also noted that it was “troubled” by the fact 
that it appeared that “Kiger was sold a policy that provided no coverage for 
a large segment of the gas station’s business operations.”*” 

The exact wording of the exclusion may be critical to the analysis. 
College and university counsel should carefully read their policy when 
faced with a potential claim. The case of Oscar W. Larson Co. v. United 
Capitol Insurance Co. is an example of an insurance policy with a 





policy at issue, including the page with the pollution exclusion (R. 54). ISO’s annota- 
tions to its standard form provisions are often relied on by courts. See, e.g., Fireguard 
Sprinkler Sys. v. Scottsdale Ins. Co., 864 F.2d 648 (9th Cir. 1988) (court relied on ISO 
circular explaining intent, purpose and effect of standard form provisions in a CGL 
policy). As relevant to this case, ISO prepared a chart comparing the current version 
of the pollution exclusion contained in Tufco’s policy with a prior version (R. 62). 
According to ISO, while the prior version “had [n]o exception for [the] products- 
completed operations hazard,” Tufco’s version “embraces products-completed 
operations exposure for both sudden and gradual emissions.” Id. (emphasis added). 
Finally, the reading is confirmed by a treatise in which the interrelationship 
between the pollution exclusion and the completed operations hazard is directly 
addressed: 
An exception for pollution liability falling within the products-completed 
operations hazard is inferred by the exclusion, and ISO has stated that the 
exception is intended. This exception does have important coverage 
consequences. If a pollution release causing bodily injury or property 
damage results from the insured’s product or completed operations, the 
insured’s liability to injured parties is covered. 
1 JACK P. GIBSON & MAUREEN C. MCLENDON, COMMERCIAL LIABILITY INSURANCE § V., at 
V.E.1 (1985) (App. 10) (emphasis added) (footnote omitted). 

The evidence is overwhelming, both in the policy itself and explanatory material: 
the pollution exclusion is overridden by the completed operations coverage and is 
accordingly inapplicable to Perdue’s claim against Tufco. 

Defendant Appellees’ New Brief at 13-16, West Am. Ins. Co. v. Tufco Flooring East, Inc., 409 
S.E.2d 692 (N.C. 1992) (No. 542PA91). 

156. 662 N.E.2d 945 (Ind. 1996). 

157. A number of policies were involved. Some were issued pre-1987 and contained the 
“qualified” polluters exclusion, and some were issued in 1987 and after which contained an 
“absolute” pollution exclusion. 

158. 662 N.E.2d at 948. This seems to be a reference to the concept of “suitability,” see infra 
Section I(C). 

159. 662 N.E.2d at 949. 

160. 64 F.3d 1010 (6th Cir. 1995). 
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somewhat different exclusion. The policy excluded coverage for a 
“direction or request that the insured . . . contain . . . pollutants,” and the 
plaintiff had installed pipe jackets for underground storage tanks. The 
plaintiff was sued for breach of contract and negligence alleging that the 
defective pipe jackets caused a release of gasoline into the soil and 
groundwater. Although the insurance companies argued that there was no 
insurance coverage because the policy contained an “absolute” pollution 
exclusion, the court found that the policy provision in the case was 
different. Since the system worked when the pipe jackets were installed, 
the language “contain . . . pollution” was not applicable. 

Even more important than reviewing cases, counsel should review the 
“lore” of insurance. The drafters of the 1985 pollution exclusion made it 
explicit that the exclusion did not apply to “damages arising out of products 
or completed operations nor to certain off-premises discharges of pollut- 
ants.”**? That is a very important piece of lore for counsel faced with a 
pollution-related claim. © 


(c) Other Exclusions 


In addition to the exclusions described above, “Coverage A” contains 
twelve other exclusions. A few of these are exclusions for: bodily injury or 
property damage arising out of the escape of pollutants from the policy- 
holder’s premises (exclusion f.(1)(a));’ bodily injury or property damage 
arising from the furnishing of alcoholic beverages to a minor (exclusion 
c.(2));** property damage to the policyholder’s own product (exclusion k);™ 
and damages claimed for losses incurred by the policyholder in connection 
with a product recall (exclusion n). Additionally, “Coverage B,” 
pertaining to Personal and Advertising Injury Liability, and “Coverage C,” 
pertaining to Medical Payments, have their own separate sets of exclusions. 


(d) The Phantom “Known Loss” Exclusion 


Insurance companies frequently deny liability insurance claims on the 
basis that the claim against the policyholder was a “known loss.” A 





161. INSURANCE SERVICES OFFICE, INC., EXPLANATORY MEMORANDUM, POLLUTION EXCLUSION 
ENDORSEMENT (1984). See generally Jordan Stanzler & Robert A. Johnson, Products Liability and 
Completed Operations Coverage: The Pollution Exclusion Does Not Apply, 4 ENVTL. CLAIMS J. 479 
(1992). 

162. ISO COMMERCIAL LINES POLICY, supra note 66, at 9. 

163. Id. at 8. This exclusion applies only if the policyholder is “in the business of 
manufacturing, distributing, selling, serving or furnishing alcoholic beverages.” Id. 

164. Id. at 9. 

165. Id. at 10. 

166. Although liability insurance is sold to protect the policyholder from tort liability, the 
insurance industry seems to deny liability insurance coverage not only where there is tort 
liability but also even where tort liability is dubious. For example, one insurance company 
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college or university that receives such a denial will search in vain in its 
liability insurance policy for language which specifically mentions “known 
loss” or its frequent companions, “loss in progress” and “known risk.”**” 

There is no “known loss” exclusion in standard form liability insurance 
policies. Courts should not judicially create, imply or write into an 
insurance policy exclusions that are not explicit, clear and conspicuous.” 
When judges do imply exclusions, they are acting as insurance under- 
writers. When judges become underwriters by hindsight, policyholders lose. 
Hindsight is perfect. 

Further, insurance companies “cry wolf.” This is a favorite pastime of 
insurance industry lawyers. Insurance companies often give courts a heavy 





lawyer wrote: “Insurance carriers have argued that a loss is in progress when it is inevitable that 
the loss will take place, even if the insured is not aware of the problem when the policy is 
issued.” Richard L. Antognini, When Will My Troubles End? The Loss in Progress Defense in 
Progressive Loss Insurance Cases, 25 LOY. L.A. L. REV. 419, 428 (1992). 

167. When insurance companies argue for the applicability of implied exclusions, the 
difference between “known loss,” “loss-in-progress” and “known risk” is obscure. “Known risk” 
is one of the reasons policyholders buy insurance. Every policyholder knows that there is a risk 
of an automobile accident. For a business like Federal Express, or a university with a fleet of 
vehicles, that known risk of an automobile accident is a certainty for any one year. It has been 
reported that 

[a] paid expert testifying on behalf of a prominent U.S. insurance company being 

sued by a policyholder actually testified that because a large trucking firm could 

expect to have vehicular accidents which resulted in property damage and/or 

bodily injury, such an exposure was a “known risk” and as such not “fortuitous” 

and inherently uninsurable. 
Robert N. Hughes, More Holes in the Parachute, THE RHA REV., Third Quarter 1995, at 1. See 
also Fredi L. Perlmutter, Known Loss: Too Much Knowledge May Be A Dangerous Thing, 
MEALEY’S LITIG. REP.—INS., Dec. 1, 1995, at 15 (Ms. Perlmutter frequently represents 
policyholders in insurance coverage disputes). 

168. The insurance industry view of the phantom “known loss exclusion” is set forth in 
Antognini, supra note 166, at 422, which states: 

Such principles as the doctrine of “fortuity” or “known loss” are embodied in the 
“loss in progress” doctrine. . . . Insurance carriers raise the loss in progress 
doctrine as a defense when an insured claims coverage against its comprehensive 
general liability (CGL) or first party insurance policy. The loss in progress defense 
asserts that a loss is not covered because the loss was known or was known to be 
inevitable when the policy was issued. (footnotes omitted). 

For succinct insurance industry explanations of fortuity, known loss and loss-in-progress, 
see BARRY R. OSTRAGER & THOMAS R. NEWMAN, HANDBOOK ON INSURANCE COVERAGE DISPUTES 
305 (8th ed. 1995); MITCHELL L. LATHROP, INSURANCE COVERAGE FOR ENVIRONMENTAL CLAIMS § 
1.04(2)(b) (1995). 

169. Exclusions should be “clear and conspicuous.” See Reply Brief of Respondent CNA 
Casualty of California in Reply to Appellants Seaboard Surety Company and Insurance 
Company of North America & Opening Brief of Cross-Appellant CNA Casualty of California, at 
19-20, CNA Cas. of Cal. v. Seaboard Sur. Co. (Cal. Super. Ct. 1986) (No. 761572) (citing 
Universal Underwriters Ins. Co. v. Gewirtz, 5 Cal. 3d 246 (1971); Mid-Century Ins. Co. v. Hauck, 
35 Cal. App. 3d 293, 297 (ist Dist. 1973)); Plaintiff's Points and Authorities in Support of 
Plaintiff's Motion for Summary Judgment and in Opposition to Defendant’s Motion for 
Summary Judgment, at 7-8, Travelers Ins. Co. v. Industrial Indem. Co. (Cal. Super. Ct. 1969) 
(No. 133759) (“The doctrines and cases we have set forth tell us that the exclusionary clauses 
must be ‘conspicuous, plain and clear.””). 
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measure of the ills that will befall the insurance industry and policyholders 
if a particular claim is covered. It is not hard to imagine that the insurance 
company that sold a “Teamsters Insurance” policy to the owner of the first 
horseless carriage balked at paying claims. It is even easier to imagine a 
judge agreeing that automobiles were a noisy menace and hence not 
covered. Nevertheless, the insurance industry survived and prospered. 
Last, when insurance companies invite judges to assume the role of 
“underwriter by hindsight,” they try to convince judges that insurance 
claims and insurance rates (premiums) will increase if insurance coverage 
is found. Despite the fact that insurance companies have a billion dollars 
a year to spend on anti-policyholder litigation,’” they never offer concrete 
evidence of the impact of a particular decision or of the impact of pro- 
policyholder decisions in general. The courts should, but do not, decline 
the invitation to substitute judicial speculation about the impact of a 
decision in a particular case on claims and rates. 

To establish a “known loss” under third-party liability insurance policies, 
an insurance company should be required to establish that the policyholder 
knew of its legal liability, not merely of some past or present potential 
liability. The insurance company should be required to establish that the 
policyholder had a preconceived design to cause the resulting loss.’” 

The “known loss” or “loss-in-progress”*” concept was unheard of in the 
liability insurance context until fairly recently.’”* One case involving 





170. See Brief of Amicus Curiae American Insurance Association at 3, Affiliated FM Ins. Co. 
v. Constitution Reinsurance Corp., (Mass. Sup. Jud. Ct. 1993) (No. SJC-06165). 

171. This is the position successfully taken by Aetna Casualty and Surety Company in 
Ethicon, Inc. v. Aetna Cas. & Sur. Co., 737 F. Supp. 1320 (S.D.N.Y. 1990). 

172. A loss is in progress if a policyholder knows about the loss when the policy is issued, 
according to one insurance industry commentator. Antognini, supra note 166, at 425. That 
author traces the history of the concept and concludes: “Evidently, the term ‘loss in progress’ 
originated with a California case.” Id. at 425 n.35. (1992) (citing Home Ins. Co. v. Landmark Ins. 
Co., 253 Cal. Rptr. 277, 281-82 (Ct. App. 1988)). 

173. The implied or phantom “known loss” exclusion was not mentioned in Professor John 
Long’s magnum opus, PROPERTY AND LIABILITY INSURANCE HANDBOOK (John D. Long & Davis W. 
Gregg eds., 1965). 

“Known” and “unknown” hazards were phrases that were familiar to the liability insurance 
industry. In a 1943 publication, E.W. Sawyer, an attorney at the National Bureau of Casualty 
and Surety Underwriters, stated that the comprehensive liability insurance policy was intended 
to provide insurance coverage for both known and unknown hazards. E. W. Sawyer, 
Comprehensive Liability Insurance, in THE CASUALTY INSURANCE EDUCATOR, SERIES II 29, 30 
(Woodhull Hay ed., 1943). “Hazard” refers to insurance coverage for particular risks, as the 
author states: 

The known hazards embrace, of course, all of the covers ordinarily written under 
the standard separate liability policies such as owners’, landlords’ and tenants’ 
liability, manufacturers’ liability, contractors’ liability . . . etc. 

In addition other definite hazards are included in the existence of which is not so 
easily ascertainable. They are generally considered by underwriters as known 
hazards because they are ratable hazards under current manual rules. Instances 
of such hazards are liability for completed operations, liability for malpractice, 
and liability for activities not necessary or incidental to the business of the 
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liability insurance decided in 1981, Bartholomew v. Appalachian Insurance 
Co.,’* did hold that the fact that a loss was known at the beginning of the 
policy period precluded liability insurance coverage. Since that decision, 
the phantom “known loss” exclusion has been implied by the courts in a 
number of contexts involving liability insurance.’” 

Standard form liability insurance policies do not mention “known loss,” 
but they do require that the legal liability sought to be imposed on the 
policyholder be “neither expected nor intended.” This was explained by the 
drafters of the language to preclude insurance coverage for “Murder One,”’” 





insured. Because the policy contains no limitations with respect to such hazards 
coverage is afforded whether or not their existence is known. 

In the early discussion of comprehensive liability insurance considerable concern 
was expressed by some underwriters over the fact that the insurance covers the 
“unknown hazards.” Today underwriters seem to be nearly unanimous in their 
belief that there is no such thing in liability insurance as the “unknown hazard.” 
Because every hazard within the scope of the policy can be rated and, by the 
provisions of the policy, is subject to rating rules and payment of premium, it is 
apparent that what was originally called the “unknown hazard” is in reality a 
known hazard the existence of which with respect to an individual risk is 
unknown. 

174. 655 F.2d 27 (1st Cir. 1981). 

175. See, e.g., Mraz v. Canadian Universal Ins. Co., Ltd., 804 F.2d 1325 (4th Cir. 1986) 
(hazardous waste); Appalachian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d 56 (3d Cir. 1982) 
(discrimination claim; court treated the implied “known loss” exclusion as a doctrine of 
widespread acceptance); United States v. Conservation Chem. Co., 653 F. Supp. 152 (W.D. Mo. 
1986) (hazardous waste disposal). 

176. See testimony of Herbert P. Schoen, former Associate General Counsel of the Hartford 
Accident and Indemnity Company and one of the principal drafters of the 1966 CGL policy, 
who testified concerning the scope of the “expected [or] intended” exclusion (dated March 4, 
1986), In re Asbestos Insurance Coverage Cases, No. 1072, Tr. at 15901-02 (Cal. Super. Ct.), 
where Mr. Schoen states: 

QUESTION: Let me just see if this jogs your memory; and if it does not, we'll 
adjourn for the night. 

At some point there was an exclusion A, which happens to match up pretty well 
in time with this letter which had to do with the subject. See if this refreshes your 
recollection: 

‘This policy does not apply to bodily injury or property damage resulting from 
deliberate acts or omissions of the insured which with reasonable certainty may 
be expected to produce injury or damage.’ 

Does that ring a bell as to what your letter may have to do with? 

ANSWER: I would say that was the exclusion which we concluded was too rough 
to inflict upon our insureds and would lead to the demand of its deletion. 
QUESTION: Why is language of that sort too rough to inflict on your insureds? 
Can you recall what it was in 1962 that led you to oppose the adoption of 
exclusion A? 

ANSWER: I think it was because it tries to spell out the fortuitous nature of the 
word ‘accident’ and caused more problems than it resolved. See, one of the 
original reasons for using ‘accident’ was—‘caused by accident’'—was it was 
fortuitous from the point of view of the insured. 

QUESTION: I’m sorry? 

ANSWER: That the injury was fortuitous, caused by accident. We obviously did 
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or where the policyholder had a “preconceived design” to cause the specific 
damage that eventually resulted.’” 

The fact is that the phantom “known loss” exclusion is an insurance 
industry claims denial gloss on the “neither expected nor intended” 
language.’” 

Liability insurance companies and their lawyers place heavy reliance on 
first-party property cases when they argue that liability insurance should be 
denied because the property damage or bodily injury was a “known loss.” 
Insurance companies often cite the unavailability of flood insurance 
coverage after the basement is full of water’” and claim that “insurance 
cannot be validly procured for a horse that is already out of the barn.”” 
Since most of these decisions implying a “known loss” or “loss in progress” 





not want to cover the intentional results of intentional acts, such as murder. We 
didn’t want to cover that. This is an intentional act with an intentional result. 
When we tried to spell it out, although it was in the concept of accident, it caused 
problems for everyone and we agreed that it be deleted. 

QUESTION: I’m sorry. At no point did you ever advocate adopting an exclusion 
that would oust an insured from coverage if it was merely true that the act 
complained of was foreseeable; am I right about that? 

ANSWER: You are right. 

QUESTION: You had a concern that if an exclusion were so prescribed, that the 
very facts necessary to prove the underlying case brought by an injured party 
against an insured would perforce serve to oust the insured of coverage? 
ANSWER: Which was not our intent. 

QUESTION: Which was not your intent at all? 

ANSWER: Sure. 

177. As Aetna said in a brief filed in New York: 

The California Shoppers Court, in construing the statute, was careful to 
distinguish between unintentional and intended injury, finding that the statute 
only applied to the latter, i.e., those acts with a “preconceived design to inflict 
injury.” 
Defendant’s Memorandum of Law in Opposition to Plaintiff's Motion for Partial Summary 
Judgment at 41 (dated April 12, 1989), Ethicon, Inc. v. Aetna Cas. and Sur. Co., 737 F. Supp. 
1320 (S.D.N.Y. 1990) (No. 85 Civ. 7640). 

178. While the drafters of standard form liability insurance policies expressed their intention 
with respect to the “occurrence” insurance policy language, there was little said about 
“fortuity.” The intention of the underwriters—the sales end of the insurance business—with 
respect to fortuity is stated as follows: “Further, most insurance underwriters have assumed 
that inevitability is not the test for fortuity. Rather, they have written policies on the 
assumption that a loss is fortuitous if the insured does not expect or intend it.” Antognini, 
supra note 166, at 430 (footnote omitted). 

179. See International Envtl. Corp. v. National Union Fire Ins. Co., 860 F. Supp. 511, 515 
(N.D. Ill. 1994) (finding that “an insured may not purchase flood insurance as water is rising to 
his door”); Stonewall Ins. Co. v. National Gypsum Co., No. 86 CIV 967, 1991 U.S. Dist. LEXIS 
19146, at *13 (S.D.N.Y. Dec. 31, 1991) (finding that “an insured cannot seek coverage for the 
house that has already burned down or the land that is already under water”). 

180. Alan C. Eagle & Anne M. Murray, Lead-Based Paint—A Pervasive Hazard...Guiding 
Claims’ Principle—Keep It Simple, INSURANCE ADVOC., May 18, 1996, at 21. 
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exclusion involve first party property insurance,’ citation of these cases 
by insurance company lawyers in liability insurance cases is a fundamental 
error. 

The analogy of a homeowner who tries to obtain flood insurance when 
floodwaters are already in the front yard is apt only for first-party property 
insurance, because flood damage insurance pays only for flood damage to 
the policyholder’s own property, and the “loss” is that property damage. By 
contrast, the “loss” in the context of a third-party liability policy is not the 
damage to the property itself, but is the policyholder’s legal liability that 
arises from that damage.’ An irrigation company knowing that it has had 
and will have faults that will result in floods, and later, lawsuits by irate 
farmers can nevertheless buy liability insurance. A horse breeder with a 
history of stray horses, with one on the road at the time the insurance policy 
is purchased, can nevertheless buy liability insurance to cover a claim by a 
motorist whose car is damaged by the wayward horse. 

Policyholders have a good case to make for the proposition that the 
“known loss” doctrine makes no logical sense: 


An enlightened analysis of the insurers’ “known risk” defense reveals 
it is fundamentally flawed. The presence and awareness of risk is at 
the very foundation of insurance. Absent risk, there would be no need . 
or demand for insurance. ... To presuppose that the knowledge of 


risk precludes the ability to obtain the insurance for that risk is 
counterintuitive; if the premise is carried to its logical conclusion, it 





181. See Summers v. Harris, 573 F.2d 869 (5th Cir. 1978) (flood insurance). See also Mason 
Drug Co., Inc. v. Harris, 597 F.2d 886 (5th Cir. 1979) (flood insurance); Drewett v. Aetna Cas. 
& Sur. Co., 539 F.2d 496 (5th Cir. 1976) (flood); Presley v. National Flood Insurers Ass’n, 399 
F. Supp. 1242 (E.D. Mo. 1975) (flood). 

182. See UTI Corp. v. Fireman’s Fund Ins. Co., 896 F. Supp. 362 (D.N.J. 1995) (“[T]he 
relevant ‘loss’ to plaintiff (policyholder) is not the property damage itself, but rather the 
company’s (policyholder’s) legal liability arising therefrom.”). The court stated: 

{I]t is all too easy to confuse the principles barring coverage under a first party 
insurance policy for a loss already in progress at the time the insurance is 
purchased, see, e.g., Summers v. Harris, 573 F.2d 869 (5th Cir. 1978) (flooding of 
property covered by homeowners insurance policy), with the principles that 
would operate as a bar to coverage in the third party liability insurance context. 
In the context of first party insurance policies, once the unfortunate event occurs 
(like the flood in Summers), there remains no statistical uncertainty of risk to be 
appropriately insured against. By contrast, however, the occurrence of the event 
(here, the leak of TCEs) does not destroy the requisite element of statistical 
uncertainty in the third party liability context, as the relevant events remain to be 
determined, including: is there any harm to off-site locations; will claims be filed 
at all; what number of claims will be filed; what sums of money will the claims 
demand. In other words, plaintiff did not purchase liability insurance to 
compensate it for all property damage, but rather to compensate it for all sums for 
which it is held liable as a result of claims in which damage to property of third 
parties is alleged. The relevant “loss” to plaintiff is not the property damage itself, 
but rather the company’s legal liability arising therefrom. 
Id. at 376-77 (emphasis in original). 
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would do away with the very industry that has conjured up this novel 
defense... .** 


Courts have been skeptical about the various “known” doctrines. For 
example, “known risk” was rejected by the United States Court of Appeals 
for the Second Circuit in City of Johnstown v. Bankers Standard Insurance 
Company.™ In that case, the city operated a landfill from which wastes 
allegedly leaked over a fifteen-year period. The insurance companies 
denied coverage, arguing that the risk was known to the city. The district 
court granted the insurance companies’ motions for summary judgment, 
finding that the evidence showed that the city was aware of conditions from 
which it could expect that wastes would leak. The Second Circuit reversed. 
The court acknowledged that the City of Johnstown took a “calculated risk” 
in keeping its landfill open but found that there was no support for the 
insurance company’s assertion that “a risk, once ‘known,’ is uninsurable.”™ 

In Montrose Chemical Co. v. Admiral Insurance Co.,** the insurance 
companies alleged that the policyholder’s knowledge of problems at a 
particular environmental site was the equivalent of a “known loss,” because 
the policyholder had received a notice that it was potentially responsible for 
a Superfund site cleanup prior to purchasing CGL insurance. The California 
Court of Appeals, however, rejected the insurance companies’ “known loss” 
defense: 


[W]hile it may be true that an action to recover clean-up costs was 
inevitable as of [the date the policyholder purchased the policy]... 
liability in that action was not a certainty. There was still a contin- 
gency [to liability] and the fact that Montrose knew it was more 
probable than not that it would be sued (successfully or otherwise) is 


not enough to defeat coverage.’”” 





183. Diana S. Donaldson & Jennifer DuFault James, The “Known Loss” Doctrine—Whose 
Knowledge and of What?, 8 ENVTL. CLAIMS J. 43, 46 (1996) (quoting David M. Roberts, The 
“Known Risk” Doctrine: The Emperor’s New Clothes, 3 ENVTL. CLAIMS J. 511-12 (1991)). 

184. 877 F.2d 1146 (2d Cir. 1989). The decision in City of Johnstown was explained in 
Stonewall Ins. Co. v. Asbestos Claims Management, 73 F.3d 1178 (2d Cir. 1995). The court 
stated: 

City of Johnstown, however, does not purport to rule that the “known loss” defense 
is unavailable in third-party insurance. Though the classic statement of the 
defense is the observation that first-party insurance cannot be validly purchased 
for a home that has already burned down, it is not readily apparent why the 
defense should not also apply in the third-party context. City of Johnstown did not 
hold that insurance can be validly purchased to indemnify against a third party’s 
specific loss that the insurance buyer knows has already occurred. What City of 
Johnstown decided is that an insured’s knowledge of a risk of losses does not bar 
indemnity coverage. 
Id. at 1215 (citations omitted). 

185. City of Johnstown, 877 F.2d at 1152-53. 

186. 5 Cal. Rptr. 2d 358 (Ct. App. 1992), affd, 913 P.2d 878 (Cal. 1995). 

187. Id. at 370 (citation omitted). 
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The Montrose court went on to note that “where, as here, there is uncer- 
tainty about the imposition of liability and where there is no legal obligation 
to pay, there is an insurable risk under a third party policy.” 

The California Supreme Court affirmed the holding of the California 
Court of Appeals in Montrose.“” The court expressly held that with respect 
to a third-party liability insurance policy, “the loss-in-progress rule will not 
defeat coverage for a claimed loss where it had yet to be established, at the 
time the insurer entered into the contract of insurance with the policy- 
holder, that the insured had a legal obligation to pay damages to a third 
party in connection with a loss.” 

Courts frequently tie the implied “known loss” exclusion to the definition 
of occurrence.“ In fact, some courts have held that the known loss 
exclusion is actually subsumed within the definition of an occurrence.’” 

Some courts have approached the issue of the implied known loss 
exclusion by asking if the policyholder knew, prior to purchasing the 
insurance policy, that there was a substantial probability that the precise 
damage would result. For example, in National Union Fire Insurance Co. v. 
Rhone-Poulenc Basic Chemicals Co.,“* the court denied the insurance 
company’s motion for summary judgment based on known loss because the 
insurance company’s complaint did not contain facts indicating that the 
policyholder knew that its waste would percolate down through the soil into 
the groundwater.™ 

In Inland Waters Pollution Control, Inc. v. National Union Fire Insurance 
Co.,’* the United States Court of Appeals for the Sixth Circuit held that 
summary judgment should have been denied on the implied loss in progress 
exclusion because questions remained as to whether the policyholder knew, 
or should have known, at the time it bought the insurance policy, that a 
spill of waste paint materials would result in damage to the groundwater, 
or that the spiil posed an immediate threat of damage to the groundwater. 
The court held that there is a loss in progress only when the policyholder 





188. Id. Because the policyholder in Montrose was under no legal duty to pay, and no 
lawsuits were filed, at the time the policies were purchased, the policyholder had an insurable 
risk that was not barred by the “known loss” doctrine. 

189. Montrose Chem. Corp. v. Admiral Ins. Co., 913 P.2d 878 (Cal. 1995). 

190. Id. at 906. 

191. Occurrence is typically defined in the standard form CGL policy as an accident, 
including injurious exposure to conditions which results, during the policy period, in bodily 
injury or property damage, neither expected nor intended from the standpoint of the insured. 
For discussion of the definition of “occurrence,” see supra Section I(B)(4)(c). 

192. See, e.g., Continental Ins. Co. v. Beecham, Inc., 836 F. Supp. 1027 (D.N.J. 1993). See 
generally Perlmutter, supra note 167, at 16. 

193. No. 87C-SE-11-1-CV, 1992 Del. Super. LEXIS 45 (Super. Jan. 16, 1992). 

194. “Assuming arguendo, that [the policyholder] was aware of potential risks at the time 
it procured its policies with the insurance companies, ‘knowledge of a risk is not the same as 
knowledge of a loss.” Id. at *71. 

195. 997 F.2d 172 (6th Cir. 1993). 
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is aware of a threat of loss so immediate that it might be said that the 
policyholder knew the loss was in progress at the time the policy was 
purchased. 

In Outboard Marine Corp. v. Liberty Mutual Insurance Co.,™ an Illinois 
appellate court held: 


If the insured knows or has reason to know, when it purchases a CGL 
policy, that there is a substantial probability that it will suffer or has 
already suffered a loss, the risk ceases to be contingent and becomes 
a probable or known loss. Where the insured has evidence of a 
probable loss when it purchases a CGL policy, the loss is uninsurable 
under that policy (unless the parties otherwise contract) because the 
“risk of liability is no longer unknown.” 


Policyholders should be aware, however, that courts have found that the 
policyholder need not have expected the exact loss that occurred in order 
for the loss to be a “known loss.” For example, a New Hampshire court 
rejected the idea that the policyholder needed to expect the precise loss to 
lose insurance coverage."” The court opined that this would “drain the 
[pollution] exclusion of any” effect.” Accordingly, the court held that it 
was enough for the policyholder to know there was a substantial probability 
that its leachate was responsible for water contamination. The policyholder 
did not have to know the precise nature of the damage to the downstream 
waters in order for the damage to have constituted a “known loss.” 

Although it has been said that the judiciary created a known loss 
exclusion in order to protect against fraud by policyholders,™ the exclusion 
is unnecessary because fraud can be prevented by other means. Moreover, 
application of the known loss doctrine exempts insurance underwriters 
from doing their job*"—ascertaining the business of the policyholder and 
its potential risks—and prevents insurance industry loss control engineers 
from doing their job.” 





196. 670 N.E.2d 740 (Ill. Ct. App. 1996). 

197. Id. at 755 (citations omitted). 

198. Turnkey Landfill of Danbury Inc. v. Cigna Ins. Co., No. 85-E-98 (N.H. Super. Ct. Nov. 
12, 1992), reprinted in 7 MEALEY’S LITIG. REP.—INS., No. 5, Section D (Dec. 1, 1992), affd on reh’g 
(N.H. Super. Ct. Dec. 16, 1992), reprinted in 7 MEALEY’S LITIG. REP.—INS., No. 9, Section B (Jan. 
5, 1993). 

199. Turnkey Landfill of Danbury Inc. v. Cigna Ins. Co., No. 85-E-98 (N.H. Super. Ct. Nov. 
12, 1992), reprinted in 7 MEALEY’S LITIG. REP.—INS. No. 5, Section D, at D-5 (Dec. 1, 1992). 

200. Antognini, supra note 166, at 428. 

201. The insurance company is presumed to know the activities of its policyholder. Noble 
v. Kennoway, 2 Doug. 511, 513 (K.B. 1780) (Lord Mansfield wrote: “Every under-writer is 
presumed to be acquainted with the practice of the trade he insures, and that whether it is 
recently established, or not. If he does not know it, he ought to inform himself.”). 

202. See, e.g., AMERICAN INSURANCE ASSOCIATION, SPECIAL HAZARDS BULLETIN, No. Z-164, at 
15 (March 1971) (calling for insurance engineers to conduct a survey of the policyholder’s 
liquid waste system and stating that “when a survey is made of an insured’s operation for the 
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One question that has not been resolved by the courts is whether 
underwriting inspections, loss control or other activities by an insurance 
company are sufficient to estop the insurance company from asserting the 
implied known loss exclusion.”” 


6. The Conditions 


The insurance policy conditions are contained in Section IV of the CGL 
policy. The conditions specify certain duties of both the policyholder and 
the insurance company. Ignorance by the policyholder of its duties may 
result in the draconian “remedy” of forfeiture of insurance coverage. A 
few of the key policy conditions are described below. 

Insurance companies state that a policyholder must give timely notice of 
an occurrence which may result in a claim,” and that the notice must 
include the particulars of the occurrence and names of any injured persons 
or witnesses.” Second, and equally important, insurance companies 
maintain that the policyholder must also give timely written notice of any 
claim made or suit brought against it.” Unfortunately for policyholders, 
some courts have held that failure to give timely notice may result in 
forfeiture of coverage.” 

Every year, hundreds of millions of dollars of insurance coverage is 
forfeited by policyholders, including colleges and universities, who, the 
insurance companies argue, have not complied with all of the conditions in 
their insurance policies. Forfeiture is particularly inappropriate in 
insurance coverage cases, since insurance is affected with a public 





purpose of providing liability coverage, the loss control personnel are expected to carefully 
observe the disposal of any dangerous or obnoxious wastes”). 

203. Compare Continental Ins. v. Beecham, 836 F. Supp. 1027 (D.N.J. 1993) (holding that 
whether the insurance company inspected for and should have known of contamination was 
a factual issue which could not be resolved by a motion for summary judgment), with Pittston 
Co. v. Allianz Ins. Co., No. 90-3631, reprinted in 9 MEALEY’S LITIG. REP.—INS., No. 42, Section 
A (Sept. 12, 1995) (holding that the record did not support the proposition that the insurance 
companies knew or should have known of the environmental contamination). For discussion 
of estoppel and other doctrines that may be invoked to prevent litigants from taking inconsistent 
positions, see infra Section V. 

204. For discussion of draconian forfeitures of insurance, see Eugene R. Anderson et al., 
Draconian Forfeitures of Insurance: Commonplace, Indefensible, and Unnecessary, 65 FORDHAM 
L. REV. 825 (1996). 

205. ISO COMMERCIAL LINES POLICY, supra note 66, at 13. 

206. Id. 

207. Id. 

208. See, e.g., Correll v. Fireman’s Fund Ins. Cos., 529 So. 2d 1006 (Ala. 1988); Liberty Mut. 
Ins. Co. v. Roberts, 357 So. 2d 968 (Ala. 1978); Dairyland Ins. Co. v. Marez, 601 P.2d 353 (Colo. 
Ct. App. 1979), affd, 638 P.2d 286 (Colo. 1981); Greycoat Hanover F. Street Partnership Ltd. v. 
Liberty Mut. Ins. Co., 657 A.2d 764 (D.C. Ct. App. 1995); Security Mut. Ins. Co. v. Acker- 


Fitzsimmons Corp., 293 N.E.2d 76 (N.Y. 1972); Wolff v. Royal Ins. Co. of Am., 472 N.W.2d 233 
(S.D. 1991). 











1997] INSURANCE PRIMER 661 


interest. Forfeiture of insurance is a massive and disproportionate penalty 
in relation to the policyholder’s relatively harmless noncompliance with a 
condition in the insurance policy.” 

In order to avoid arguments in the future with insurance companies, 
however, a college or university policyholder should provide notice to each 
and every insurance company that sold an insurance policy at any point in 
time that might possibly be involved in the claim. For example, if faced 
with a claim for negligent training of mental health counselors in a 
university clinic, the university should give notice to all insurance 
companies that provided insurance coverage during the training period. 
Since insurance coverage is often procured by insurance brokers or agents 
for the college or university, the notice is usually given through those 
brokers or agents." 

The insurance industry has developed a standardized form for giving 
notice. The broker will usually send notice to all insurance companies on 
this standard form. All of the sections of the form should be filled in, 
keeping in mind that “not applicable” and “unknown” frequently may be the 
correct answers in the early stages of a potential problem or an insurance 
claim. Sometimes the college or university may not give notice to an 
insurance broker or agent but will contact the insurance company itself. In 
that case, the items in the standard form should be used as a checklist.”” 

If a college or university does not give “timely” notice, insurance 
companies will argue that it has forfeited its insurance coverage.”” 
Forfeiture was the result in a case involving a corporate policyholder, 
Steelcase, Inc. v. American Motorists Insurance Co.*“* 

In Steelcase, employees of the policyholder noticed that an underground 
storage tank was leaking paint solvents onto the facility's loading dock 
driveway. As happens all too frequently, Steelcase’s risk manager and 
insurance broker agreed not to submit a claim to the insurance companies 
at that time, because the risk manager and broker believed that the cleanup 





209. O’Gorman & Young, Inc. v. Hartford Fire Ins. Co., 282 U.S. 251, 51 S. Ct. 130 (1931); 
German Alliance Ins. Co. v. Lewis, 233 U.S. 389, 34 S. Ct. 612 (1914). Dean Roscoe Pound 
wrote: 

[W]e have taken the law of insurance practically out of the category of contract, and we 
have established that the duties of public service companies are not contractual, as the 
nineteenth century sought to make them, but are instead relational, they do not flow 
from agreements which the public servant may make as he chooses, they flow from the 
calling in which he has engaged and his consequent relation to the public. 

ROSCOE POUND, THE SPIRIT OF THE COMMON LAW 29 (1921). 

210. See Anderson, supra note 204. Bart Tesoriero et al., The Draconian Late Notice 
Forfeiture Rule: “Off With The Policyholders’ Heads,” INS. LITIG. REP., Apr. 1993, at 113. 

211. See infra Appendix A for an example. 

212. See infra Appendix B for a sample copy of a letter from a college or university to an 
insurance company with a notice of claim. 

213. For additional discussion of the draconian forfeiture rules applied in insurance law 
cases, see Anderson, supra note 204. 

214. No. G87-553 CA1, 1989 U.S. Dist. LEXIS 17028 (W.D. Mich. Feb. 24, 1989), affd 
without opinion, 907 F.2d 151 (6th Cir. 1990). 
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expenses would be minimal, and the policyholder wished to avoid 
increased premiums for the next year’s insurance.” 

By the time the policyholder notified its insurance companies, some two 
years after the leak was discovered, cleanup expenses had quadrupled.”” 
The policyholder’s primary and umbrella insurance companies denied 
coverage because of late notice. The United States Court of Appeals for the 
Sixth Circuit affirmed the district court’s holding that the policyholder had 
forfeited insurance coverage, because the delay in notice had prejudiced the 
insurance companies’ ability to present a defense on the policyholder’s 
behalf.”” The policyholder’s uninsured loss totalled almost one million 
dollars. 

Colleges and universities in states such as New York, which have 
draconian forfeiture rules, should be particularly aware of the notice 
conditions in their policies. In New York, compliance with the notice 
provisions in an insurance policy is considered to be a condition precedent 
to all of the insurance company’s duties under the policy, including the 
duty to defend.” Relatively short, unexcused periods of delay in giving 
notice have been found to be “unreasonable as a matter of law.””” 

Insurance companies contend that the policyholder must forward to the 
insurance company all pleadings in a claim or suit, and that the policy- 
holder must cooperate in the investigation, settlement or defense of a claim. 


This may include providing the insurance company with information and 
giving it access to the policyholder’s books and records. The insurance 
companies also contend that a policyholder may not enter into any 





215. id. at *3. Until recently, there has been an implied understanding between risk 
managers and insurance companies that notice was not necessary if the matter did not seem 
serious. Eugene Anderson et al., Calling Attention to the Late Notice Problem, RISK MGMT., Nov. 
1992, at 26, 27. 

216. Steelcase, 1989 U.S. Dist. LEXIS 17028, at *3. 

217. Id. at *2. The court of appeals found that the insurance companies had been prejudiced 
in the following four ways: (1) they were deprived of an opportunity to investigate the incident 
properly; (2) they were denied the opportunity to participate in Steelcase’s remedial efforts; (3) 
the time to appeal a cleanup order issued by the California Regional Water Quality Control 
Board had passed; and (4) the delay and the destruction of certain property effectively deprived 
the insurance companies of the opportunity to investigate possible claims against the 
manufacturers of the storage tank. Id. at *2-3. 

The courts have found forfeiture where delay was fewer than sixty days. See Brackman 
v. American Employers’ Ins. Co., 208 N.E.2d 225 (Mass. 1965) (40-day delay); Rooney v. 
Maryland Cas. Co., 67 N.E. 882 (Mass. 1903) (22-day delay in giving notice); Rushing v. 
Commercial Cas. Ins. Co., 167 N.E. 450 (N.Y. 1929) (22-day delay); Haas Tobacco Co. v. 
American Fidelity Co., 123 N.E. 755 (N.Y. 1919) (10-day delay); Power Auth. v. Westinghouse 
Elec. Corp., 117 A.D.2d 336 (N.Y. App. Div. 1986) (53-day delay); Edwards v. Ranger Ins. Co., 
456 S.W.2d 419 (Tex. Ct. App. 1970) (46-day delay). 

218. See Security Mut. Ins. Co. v. Acker-Fitzsimmons Corp., 293 N.E.2d 76 (N.Y. 1972) 
(finding that, absent a valid excuse, failure to satisfy the notice requirement vitiates insurance 
coverage); Town of Smithtown v. National Union Fire Ins. Co., 191 A.D.2d 426 (N.Y. App. Div. 
1993). 

219. Republic New York Corp. v. American Home Assurance Co., 125 A.D.2d 247 (N.Y. App. 
Div. 1986); Power Auth. v. Westinghouse Elec. Corp., 117 A.D.2d 336 (N.Y. App. Div. 1986). 
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agreement or settlement following a loss, or incur any expense other than 
for first aid, without first obtaining the insurance company’s consent. After 
the insurance company pays a covered loss, the standard form liability 
insurance policy states that it has the right to recover against any party who 
may be responsible for the loss.” 

It has been said that the policyholder, by accepting the policy, attests to 
the accuracy of statements in the Declarations and representations made to 
and relied upon by the insurance company. Thus, when applying for a 
policy, the policyholder should not willfully misrepresent or conceal 
material facts, commit fraud or swear falsely.’ Fraudulent material misre- 
presentations made in a policy application, it has been argued, may render 
a contract of insurance voidable.”” For example, in Redwing Carriers, Inc. 
v. American Empire Surplus Lines Insurance Co.,™ a liability policy was 
found to be void because the policyholder made a material misrepresenta- 
tion in its insurance policy application. The policyholder failed to disclose 
that one of its facilities had been cited by state environmental officials and 
was the subject of a pending lawsuit alleging pollution damages. 

Certain policy conditions are common to all coverage parts. These 
conditions relate to cancellation of the policy, premium refunds due on 
cancellation, amendment or waiver of policy terms, examination of the 
policyholder’s books and records, inspections and surveys made by the 
insurance company, responsibility for payment of premiums, and transfer 
of the policyholder’s rights and duties under the policy. 


C. Suitability 


There is substantial authority for the proposition that insurance 
companies™ are under an obligation to sell policyholders an insurance 





220. ISO COMMERCIAL LINES POLICY, supra note 66, at 14. 

221. Be aware of the fact that at least one insurance company has stated that 
misrepresentations “and/or omissions of material fact” that were not made in connection with 
the insurance application should entitle the insurance company to rescind the policy. Reply 
Brief to Plaintiff's Opposition to Hartford Accident & Indemnity Company’s Cross-Motion for 
Summary Judgment on the Issue of Bad Faith, at 69-82 (dated Jan. 15, 1995), Biddle Sawyer 
Corp. v. Fireman’s Fund Ins. Co. (N.J. 1995) (No. MON-L-5219-91). 

222. This rule has been summarized as follows: 

If a material misrepresentation is made concerning the matter at risk, it may constitute 
such a breach as will relieve the insurer of liability... . A misrepresentation may 
invalidate the policy regardless of whether the concealment was intentional or 
unintentional. . . . Under the common law, an insurer has no duty to investigate and 
confirm material representations. The insurer can therefore cancel the policy after a 
claim has been made. 

6B APPLEMAN, INSURANCE LAW AND PRACTICE, § 4252 (1990) (footnotes omitted). 

223. No. CV 85-P-0718-S (N.D. Ala. Apr. 15, 1988), reported in MEALEY’s LITIG. REP.—INS., 
July 12, 1988, at 9. 

224. This article does not discuss the obligations of brokers and agents to buy suitable 
insurance coverage. For discussion of the responsibilities of insurance agents and brokers, see 
generally B. HARNETT, RESPONSIBILITIES OF INSURANCE AGENTS AND BROKERS (1996). 
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product which is suitable for the policyholder’s needs. This proposition is 
one of the most longstanding propositions in insurance law. 

Suitability has two aspects. The first aspect is that, regardless of the 
policy language, the circumstances surrounding the preparation and sale of 
the insurance policy, particularly the nature of the policyholder’s activities 
and the attendant risks, must be examined to determine the purpose for 
which the insurance was purchased. The second aspect is that every 
insurance company and every insurance underwriter is charged with 
knowledge of the activities that he or she insures and that the underwriter 
must provide insurance that is suitable. Some courts have reached the same 
result as would be reached under the doctrine of suitability by recognizing 
implied warranties in the sale of an insurance policy.” 

The rule that an insurance company is presumed to know the activities 


of its policyholder was originally announced by Lord Mansfield in Noble v. 
Kennoway:*” 


Every under-writer is presumed to be acquainted with the practice of 
the trade he insures, and that whether it is recently established, or not. 
If he does not know it, he ought to inform himself. It is no matter if 
the usage has only been for a year.”” 


The principle was adopted by the United States Supreme Court in Buck v. 


Chesapeake Insurance Co.,”” in which the Court stated that “a knowledge 
... of the course and incidents of the trade on which they insure, and the 





225. The doctrine of suitability should be distinguished from the doctrine of illusory 
coverage. The doctrine of suitability provides that the insurance company must provide 
insurance coverage that is suitable to the policyholder’s normal activities. The doctrine of 
illusory coverage looks primarily to the insurance coverage provided on the face of the policy. 
Where a reading of the insurance policy reveals that the insurance coverage purportedly 
provided is largely illusory, either because of the fact that the requirements set forth are 
unlikely to ever occur or are taken away by exclusions or fine print or other inconsistency, the 
courts will reject an interpretation of the insurance policy that defeats coverage. See Liberty 
Life Ins. Co. v. Commercial Union Ins. Co., 857 F.2d 945, 951 (4th Cir. 1988) (rejecting an 
insurance company’s interpretation that would render coverage illusory); Jostens, Inc. v. 
Northfield Ins. Co., 527 N.W.2d 116, 118 (Minn. Ct. App. 1995) (“The illusory coverage 
doctrine, like reasonable expectations, operates to qualify the general rule that courts will 
enforce an insurance contract as written.”). 

226. See, e.g., Carper v. State Farm Mut. Ins. Co., 758 F.2d 337 (8th Cir. 1985); C & J 
Fertilizer, Inc. v. Allied Mut. Ins. Co., 227 N.W.2d 169, 178 (lowa 1975) (quoting 7 WILLISTON 
ON CONTRACTS § 900, at 34 (1963)); Estrin Constr. Co. v. Aetna Cas. & Sur. Co., 612 S.W.2d 413, 
424 n.10 (Mo. Ct. App. 1981) (quoting W. David Slawson, Standard Form Contracts and 
Democratic Control of Lawmaking Power, 84 HARV. L. REV. 529, 546-47 (1971)). 

227. 2 Doug. 511 (K.B. 1780). 

228. Id. at 513. 

229. 26 U.S. (1 Pet.) 151 (1828). 
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established import of the terms, used in their contract, must necessarily be 
imputed to underwriters.”*” 

The role of custom and usage in the interpretation of insurance policies 
quickly became an important underpinning of American insurance law, as 
reflected in numerous insurance texts. As was noted in one leading 
nineteenth century text: 


There are no contracts in the construction of which usage is so often 
and so usefully invoked as contracts of insurance. For the whole 
business of insurance, and the instruments by which it is carried on, 
and all their language and provisions, rest on the usage of merchants, 
adopted and sanctioned by the courts.” 


Decades later another leading insurance treatise stated: 


Underwriters are bound to inform themselves and to know the general 
usages of the trade that they insure, for its [sic] presumed that the 
custom of merchants is known to them, and the insurer and insured 
must be supposed to ... know the nature and peculiar circumstances 
of that branch of trade to which the policy relates, and that whether it 
is recently established or not.” 


An expression of the suitability principle can be found in In Re Technol- 
ogy for Energy Corp.** In that case, the court held that even where the 
insurance policy is unambiguous, proof of a usage of trade is admissible as 
“a backdrop against which the parties understood their rights and duties 
under the contract.”*™* 


The suitability principle is so basic that an insurance industry official 
wrote in 1969 that: 


The judge knows the principal hazard; the insured expected this 
hazard to be covered, so it must have been known to the public 





230. Id. at 160. See also Hazard’s Adm’r v. New England Marine Ins. Co., 33. U.S. (8 Pet.) 
557, 582 (1834) (“The underwriters are presumed to know the usages of foreign ports to which 
insured vessels are destined; also the usages of trade, and the political condition of foreign 
nations.”); Clark v. Manufacturer’s Ins. Co., 49 U.S. (8 How.) 235, 248 (1850) (“The insurer must 
be presumed to know what is material in the course of any particular trade.”). 

231. I PARSONS, THE LAW OF MARINE INSURANCE 82 (1868) (footnote omitted). 

232. I JOYCE ON INSURANCE § 239, at 310 (1897) (footnotes omitted). 

233. 123 B.R. 979 (Bankr. E.D. Tenn. 1991). 

234. Id. at 989 (“[E]very usage of a particular trade, which is so well settled or so generally 
known that all persons engaged in that trade may be fairly considered as contracting with 
reference to it, is considered to form part of every policy, designed to protect against risks in 
such trade.” (quoting Cramer & King Co. v. National Sur. Co., 134 A. 771, 772-73 (N.J. 1926)). 
See also Compagnie de Reassurance d’lle de France v. New England Reinsurance Corp., 57 F.3d 
56, 76-77 (1st Cir.), cert. denied, 116 S. Ct. 564 (1995). 
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liability insurer that assumed the public liability hazard. Insurance 
must be suitable to the needs of the insured regardless of the policy 
language. The doctrine of suitability is being used more often in an 
attempt to reach a just and equitable result. . . . The courts will 
continue to find reasons to cover these areas where the insured had a 
right to expect insurance to apply. The doctrine of suitability is their 
standard.” 


The Supreme Court of Illinois wrote long ago that: 


Surrounding circumstances, usages and customs, govern in the 
interpretation of all agreements and written contracts. It is only by a 
knowledge of such things, that the full force of the language employed 
can be apprehended. Where a contract is entered into, the parties are 
supposed to have reference to the known usage and custom which 
enters into and governs the business, or subject matter to which it 


relates, unless they rebut such a presumption by the agreement 
itself.”*° 


Several decades later, in Hazelton v. Manhattan Insurance Co.,”"’ a federal 
district court in Illinois noted that “[t]he underwriter must adjust himself 
to the custom of the trade which he insured... .” ** The court went on to 


say that “‘in general what is usually done .. . [in such trade] is understood 
to be referred to by every policy, and to make a part of it as much as if it was 
expressed.””**° 

The suitability principle is reflected in the current doctrine that 
insurance policy language must be construed in the context of the factual 
setting in which the insurance policy was issued: 


An insurance policy is not to be interpreted in a factual vacuum; it is 
issued under given factual circumstances. What at first blush might 
appear unambiguous in the insurance contract might not be such in 
the particular factual setting in which the contract was issued.” 





235. Thomas F. Sheehan, Beware of the Broad Form Excess or Umbrella Excess Policies, 22 
CPCU ANNUALS 165, 174 (1969) (footnote omitted) (emphasis added) (discussing Gerhardt v. 
Continental Ins. Cos., 225 A.2d 328 (N.J. 1966) (refusing to apply workers’ compensation 
exclusion in homeowner's policy because the homeowner was entitled to expect a policy that 
insured all homeowner's hazards and because exclusion was buried in a mass of language)). 
Mr. Sheehan was Assistant Vice President, American States Insurance Company. 

236. Home Ins. Co. v. Favorite, 46 Ill. 263, 268 (1867). 

237. 12 F. 159 (N.D. Ill. 1882). 

238. Id. at 162. 

239. Id. (quoting Lord Mansfield in Pelly v. Royal Exch. Ass’n Co., 1 Burrows 341 (1757)). 

240. Glidden v. Farmers Auto. Ins. Ass’n, 312 N.E.2d 247, 250 (Ill. 1974) (citing Jensen v. 
New Amsterdam Ins. Co., 213 N.E.2d 141 (Ill. App. Ct. 1965)). 
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The Illinois Supreme Court stated that 


[iJn order to ascertain the intent of the parties the court should not 
examine the policy in a vacuum but should look to the circumstances 
surrounding the issuance of the policy, such as the situation of the 
parties and the purpose for which the policy was obtained. 


In construing insurance policy language, courts look to the purpose for 
which the insurance coverage was obtained in order to determine whether 
it was suitable for the policyholder’s activities.” 

If an insurance company sells an insurance policy that does not cover the 
policyholder’s activities, a court may require the insurance company to 
provide coverage. If a policy contains an exclusion purporting to exclude 
insurance coverage for an essential component of the policyholder’s 
activities, the exclusion may be of no effect.“* Even if the insurance policy 
contained an explicit exclusion for the policyholder’s principal activity, 
under the requirements of “suitability,” the insurance company may be 
estopped from declining coverage.” 

The insurance industry response to the suitability doctrine is capsulized 
in a recent brief in an Illinois case: 


Even further afield is [the] argument that insurance companies are 
presumed to know the business of their insureds and that an insurer 





241. Dora Township v. Indiana Ins. Co., 400 N.E.2d 921, 922 (Ill. 1980) (emphasis added). 

242. Champion Int'l Corp. v. Continental Cas. Co., 546 F.2d 502 (2d Cir. 1976). 

243. Globe & Rutgers Fire Ins. Co. v. Indiana Reduction Co., 113 N.E. 425, 428 (Ill. App. Ct. 
1916). See also American States Ins. Co. v. Kiger, 662 N.E.2d 945 (Ind. 1996). 

244. Globe & Rutgers, 113 N.E. at 429 (“The law charges insurance companies with the duty 
of informing themselves as to the usages of the particular business issues and a knowledge of 
such usage on the part of such company will be presumed.”). See also NI West, Inc. v. Louis 
Usdin Co., 106 B.R. 372 (D. N.J. 1989) (refusing to apply “absolute” pollution exclusion to 
recycling company because insurers knew it was a recycling company); Bentz v. Mutual Fire, 
Marine, & Inland Ins. Co., 575 A.2d 795 (Md. 1990) (finding that where the policyholder’s 
business was pesticide application and the insurance company was aware of the nature of the 
business, the insurance policy was intended to cover the policyholder’s “normal operations”); 
West Am. Ins. Co. v. Tufco Flooring East, Inc., 409 S.E.2d 692, 697 (N.C. Ct. App. 1991) 
(rejecting the insurance company’s denial of coverage for flooring company in fumes claims 
under “absolute” pollution exclusion because “we would be allowing an insurance company 
to accept premiums for a commercial liability policy and then to hide behind ambiguities in the 
policy and deny coverage for good faith claims that arise during the course of the insured’s 
normal business activity. Such an interpretation would constitute the height of unfairness.”); 
S.E.A., Inc. v. Dunning-Lathrop Assocs., No. 93CVH09-6556 (Ohio Ct. C.P., July 30, 1996) 
(refusing to give effect to a pollution exclusion contained in a Specialty Errors and Omissions 
Liability insurance policy issued to a company that performed environmental assessments 
stating that if the exclusion did apply, the policyholder “would have little, if any, coverage for 
the activities essential to its business, and the policy's coverage would be illusory. The 
absurdity of this result also undermines defendant’s argument. . . .”). 

For further discussion of estoppel see infra Section V(A). 
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is obligated to provide “suitable” insurance. ... Illinois law has not 
imposed on an insurer the duty of reviewing the adequacy of an 
insured’s coverage each time a policy is due for renewal. . . . It is the 
insured, not the insurance company, who best knows his need for 
insurance and the premium he can afford.” Cleary v. Country Mutual 
Ins. Co., 63 Ill. App. 3d 637, 638, 380 N.E.2d 525, 526 (4th Dist. 1978) 
(emphasis added); accord Lazzara v. Howard A. Esser, Inc., 802 F.2d 
260, 274 (7th Cir. 1986) (“An insurer, however, does not have the duty 
of reviewing the adequacy of an insured’s coverage, even when it 
knows of facts that indicate that the coverage is inadequate. ... The 
insured, not the insurance company, best knows his or her need for 


insurance.”). 
xe 


Finally, [this] cause is not aided by citation to multiple decisions 
standing for the proposition that the Court should consider the 
“situation of the parties and the purpose for which the insurance was 
obtained” [citations omitted]. This Court made clear... that this 
principle does not mean that a court can ignore the plain language of 
the policy.” 


II. UMBRELLA AND EXCESS LIABILITY INSURANCE 
A. Umbrella Liability Insurance 


Umbrella liability insurance policies provide the broadest insurance 
protection of any insurance policies generally available. Umbrella liability 
insurance policies are broader than general liability insurance policies and 
broader than excess insurance policies.“* Indeed, one of the principal 
selling points of umbrella liability insurance policies is that they cover 
liabilities not covered by underlying general liability insurance policies. 

Umbrella liability insurance coverage may be the least understood of the 
standard insurance coverages, and the insurance industry does not tout the 
expansive scope of insurance coverage when claims are made. A mistake of 





245. Reply Brief of Plaintiff-Appellant/Cross-Appellee Country Mutual Insurance Company, 
at 10-13, Country Mut. Ins. Co. v. Cedar Road Dist. (Ill. App. Ct. 1996) (No. 3-96-0217). 

246. Despite this distinction, umbrella liability insurance policies are sometimes described 
as “excess” liability insurance policies. For discussion of excess liability insurance, see infra 
Section II(B). Note that excess liability insurance policies are frequently in excess of umbrella 
policies and, thus, may be as all-inclusive as umbrella liability insurance policies. 

“Bumbershoot” policies may be obtained to provide coverage for ocean marine risks. A 
“bumbershoot” policy is a type of umbrella policy which is “intended to fill any coverage gap 
which might occur when an assured’s underlying or primary insurance limits are exceeded, or 
when underlying insurance covering the risk involved does not exist.” Pacific Resources, Inc. 


v. Oswego Shipping Corp., No. 79 CIV. 1606 (ADS), 1984 WL 928, at *2 (S.D.N.Y. Sept. 27, 
1984). 
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major proportions is made when a policyholder or its counsel equates 
umbrella insurance with excess insurance. College and university insurance 
counsel must understand the difference in scope, wording and purpose of 
umbrella liability insurance. 

The typical umbrella policy obligates an insurance company to pay for 
nearly every conceivable liability (sometimes called the policyholder’s 
“ultimate net loss”) above either the limits of the policyholder’s underlying 
insurance, or, if the underlying insurance does not cover the loss, above a 
nominal deductible. This broad scope is, in fact, the main selling point of 
umbrella insurance: to give the policyholder “kitchen sink” coverage.” For 
instance, Lloyd’s of London sold umbrella general liability insurance 
policies obligating it to pay all “expenses” or “damages” imposed by law or 
assumed by contract, all as more fully defined by the term “ultimate net 
loss.” Lloyd’s umbrella liability policies defined “ultimate net loss” to 
include every conceivable legal liability whether incurred through 
adjudication or compromise—excluding only “the salaries of the Assured’s 
or of any underlying Insurer’s permanent employees.”*“ 

Covered expenses typically include costs of investigation, adjustment, 
mitigation of damage and the expenses of complying with settlements. 
Such expenses are explicitly covered by umbrella general liability insurance 
policies. For instance, under the Lloyd’s umbrella general liability 
insurance policy mentioned above, such costs are “expenses” or “damages” 
“assumed under contract or agreement,” or “imposed upon the Assured by 
law,” or for which the policyholder is obligated to pay “either through 
adjudication or compromise.” 

The expansive nature of the insurance coverage provided under umbrella 
liability insurance policies is illustrated by cases involving environmental 
damage. Of those cases that have addressed the scope of coverage under 
umbrella liability insuring agreements, almost all have held in favor of the 
policyholder, finding that there is insurance coverage for environmental 
cleanup and loss-mitigation expenses. For instance, in A.Y. McDonald 
Industries Inc. v. Insurance Co. of North America,” the insurance policies 
in question contained the following two insuring agreements: 


I. COVERAGES: To indemnify the Insured for all sums which the 
Insured shall be obligated to pay by reason of the liability imposed 
upon him by law or liability assumed by him under contract or 
agreement for damages, and expenses, all as included in the definition 


of “ultimate net loss... .” 
* & * 





247. L.F. Hawley, Umbrella, “Kitchen Sink” All Risk: Special Risk Underwriting, NAT'L INS., 
Mar. 1957. 

248. Ray R. Poulton et al., Umbrella Liability Coverage: A Study Project of the Northern 
California Chapter Society of Chartered Property and Casualty Underwriters, 13 CPCU ANNALS 
243, 263 (1960). 

249. 475 N.W.2d 607 (Iowa 1991). 
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COVERAGE. The Corporation hereby agrees to indemnify the insured 
against such ultimate net loss in excess of the insured’s primary 
liability as the insured sustains by reason of liability, imposed upon 
the insured by law. or assumed by the insured under contract, for 
damages because of personal injury or property damage to which this 
policy applies, caused by an occurrence anywhere in the world.” 


The Iowa Supreme Court, in answering certified questions posed by the 
United States District Court for the Northern District of Iowa, first held that 
environmental cleanup and loss-mitigation expenses were not excluded by 
primary CGL insurance policies. The court then concluded that the broader 
language of the umbrella insurance policy insuring agreements set out above 
clearly covered such damages. 

An umbrella liability insurance policy’s broad obligations to pay “kick in” 
at the exhaustion of the limits of the underlying policies, or (and this is an 
important second bite) above the policyholder’s deductible for claims not 
covered by underlying policies. As noted, insurance coverage for liabilities 
not covered by underlying general liability policies is, for the insurance 
industry, the raison d’etre for umbrella liability insurance policies. 

Lloyd’s underwriters originated umbrella liability insurance policies “to 
provide in one policy, additional limits of liability, often not available in the 
domestic market, over all exposures covered by underlying insurance; and, 
in addition, to provide protection for exposures not normally under a 
primary program, as well as excess coverage over those areas voluntarily 
self-insured.”** Lloyd’s underwriters wished to combine “all types of 
liability protection under a single combined limit for personal injuries or 
property damage . . . for even the remotest hazard and at reasonable cost. 
[The umbrella policy] obviated the necessity for trying to pick the areas 
where the heaviest exposures exist.”** Understandably, this breadth of 
coverage accounts for the vast popularity of the umbrella liability insurance 
with policyholders. Courts, in turn, have recognized the purpose and 
breadth of umbrella policies and the coverage they provide for risks that 
may not be covered by underlying insurance.”** 





250. Id. at611-12. See also Cessna Aircraft Co. v. Hartford Accident & Indem. Co., 900 F. 
Supp. 1489 (D. Kan. 1995); U.S.F.&G v. Pepper’s Steel & Alloys Inc., 823 F. Supp. 1574 (S.D. Fla. 
1993); Maryland Cas. Co. v. Wausau Chem. Corp., 809 F. Supp. 680, 690-92 (W.D. Wis. 1992); 
Marotta Scientific Controls Inc. v. RLI Ins. Co., No. 87-4438, 1990 U.S. Dist. LEXIS 20167 (D.N_J. 
June 4, 1990). 

But see Hydrite Chem. Co. v. Auganic Indus. Inc., No. 91CV1633, slip op. (Wis. Cir. Ct. Aug. 
24, 1995). 

251. Poulton et al., supra note 248, at 245. 

252. Id. at 247; see generally ANALYSIS OF COMMERCIAL GENERAL, UMBRELLA AND EXCESS 
LIABILITY FORMS; THE ATTORNEY’S UMBRELLA BOOK, 3-8 (1994) [hereinafter UMBRELLA BOOK]. 

253. See, e.g., Commercial Union Ins. Co. v. Wallbrook Ins. Co., 7 F.3d 1047 (ist Cir. 1993) 
(“[W]hen an occurrence is not covered by underlying insurance, the [uJmbrella ‘drops down’ 
and provides primary coverage.”). 
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As discussed above, umbrella liability insurance policies provide 
coverage for nearly every conceivable liability. Thus, even if a policy- 
holder’s primary general liability coverage does not cover a loss, the policy- 
holder still has coverage under umbrella liability insurance policies for 
expenses and liabilities in excess of the deductible in the umbrella 
insurance policy. 

College and university risk managers and their counsel should be aware 
of, and demand, the full scope of umbrella insurance coverage when a loss 
happens. 

The classic article with respect to umbrella insurance coverage is 
Umbrella Liability Coverage: A Study Project of the Northern California 
Chapter Society of Chartered Property and Casualty Underwriters.** The 
authors of that article reported that the umbrella insurance policy form was 
originated by Lloyd’s of London and was introduced in the United States in 
about 1947. An early sales bulletin for the umbrella policy, reproduced by 
the authors of that article, explicitly states that umbrella liability insurance 
was developed to “insure with very few exceptions the complete tort 
liability of the policyholder.”** The article is required reading for all 





254. Poulton et al., supra note 248. 
255. The sales bulletin reads: 
UMBRELLA LIABILITY INSURANCE 

For years insurance buyers for large industry have been concerned about the 
possibility of losses which might fall in between the coverage of sundry liability 
policies. Steps have, of course, been taken in the last four years to consolidate certain 
of these policies into one, such as the consolidation of the General liability and 
Automobile liability insurance contracts. Also it helps to place all liability policies 
in one insurance carrier, but these are only partial cures of dangerous situations, and 
even these procedures are not always possible. 

After one considers the multiplicity of liability coverage ranging from Employers’ 
liability through General liability, Automobile liability, Aircraft liability, Advertisers 
liability, Foreign liability and Marine liability, one can easily see that there can be, 
and usually is, lack of perfect integration between the various patches in this quilt of 
protection. 

Furthermore, there is considerable duplication of high limits where multiple high 
limit policies are carried, and this can be expensive if we concede, as probably most 
of us do, that the possibility of say a major Automobile liability claim and a major 
Watercraft liability claim occurring at the same instant of time is almost non-existent. 

The answer to both these problems seems to be provided by the Umbrella Liability 
policy which is currently being underwritten by Lloyd’s of London. This policy is not 
primarily designed to supplant existing coverage, but to make it possible to reduce 
the limits on existing policies and itself provide excess coverage in very substantial 
amounts as respects losses covered by existing contracts as well as high deductible 
coverage for losses excluded by underlying contracts. 

The Umbrella form purports to insure with very few exceptions the complete tort 
liability of the policyholder. The insuring clause covers Personal Injuries and defines 
these as including, but not limited, to the following: 

False Arrest 
Disability 

False Imprisonment 
False Eviction 
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Detention 
Malicious Prosecution 
Discrimination 
Humiliation 
Invasion of Right of Privacy 
Libel 
Slander or Defamation of Character 
Piracy {committed or alleged to have been 
Infringement of Copyright {committed in the conduct of the 
Infringement of Property Rights {insured’s advertising 
Infringement of Contract Rights {activities 
[Umbrella insurance] coverage is not restricted to the exposures mentioned above that 
its intent is to pick up all similar liability, except that specifically excluded. This 
would include: 
Removal of geographical limitations 
Employer's liability 
Watercraft and Aircraft non-ownership 
No care, custody or control exclusion 
Removal of exclusion as to property rented to, occupied by or used by 
assured 
Complete Contractual liability protection, including oral assumptions, 
and employer’s liability assumptions 
Liquor liability 
Coverage under the Jones Act 
Coverage under the federal Longshoremen’s and Harborworker’s 
Compensation Act 
. Coverage under the Railroad Employees Act 
. Coverage for the personal Malpractice liability of doctors or nurses 
. Occurrence coverage (for both personal injuries and property damage) 
. Coverage for executive officers who are owners of vehicles used on 
behalf of the assured (excluded in automobile policies) 
. Elimination of water damage exclusion present in most Property 
Damage Liability policies. 
. Fills the gap caused by the limitation in public liability policies as to 
all claims caused by one lot of merchandise 
. Rape, indecent exposure or lewd acts 
. Alienation of affections 
. Disclosure of confidential information 


. Unfair competition 

. Perjury 

. Peonage 

. Obstructing justice 

. Maintaining a monopoly 

. Mayhem 

. Malicious Mischief 

. Conditions prejudicial to good health 

. Fraud 

. Impersonation 

. Covers personal liability of employees for business acts 
. Advertisers’ and broadcasters’ liability. 


eee 
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seeking information on umbrella liability insurance. 

Not only does insurance industry promotional material tout the broad 
scope of insurance coverage provided by umbrella insurance policies, but 
so too do insurance company briefs in court cases. 

Great American Insurance Company told a United States District Court 
in California: “Although the policies are excess policies, they are also 
umbrella policies which, in certain circumstance, become primary 
policies.”** Further, Great American said: 


Appleman, Insurance Law and Practice, Section 4909.85, discusses the 
distinction between purely excess policies and excess umbrella 
policies. 


The discussion is as follows: 


One very important type of coverage in these days of potentially high 
verdicts is that provided by so-called umbrella or catastrophe policies. 
Briefly, these are policies of insurance sold at comparatively modest 
cost to pick up where primary coverages end, in order to provide an 
extended protection up to a million, five million or ten million, or 
more. It gives a financial security, as well as peace of mind, to the 
individual purchasing such coverage who is hopeful that he will never 
be involved in any substantial claim or lawsuit, but, if he is, is 








In the new Lloyd’s form the exclusions are split into two parts. The first four are 
absolute and exclude: 
1. Workmen’s Compensation 
2. Faulty Workmanship 
3. With respect to advertising activities 
a. Failure to perform a contract 
b. Trade mark infringement 
c. Incorrect description of articles 
d. Mistake in advertised price. 
4. War 
(Umbrellas may provide excess workmen’s compensation coverage for 
self insurers, so the first exclusion can be deleted.) 
The following additional exclusions are conditional and operate only if the primary 
insurance contains similar restrictions: 
1. Assault and battery 
2. Owned aircraft 
3. Owned watercraft 
4. Injury of a fellow employee in the course of employment. 
(The last exclusion is necessary because the definition of assured 
includes all employees of the named assured while acting in their 
capacity as such.) 
Id. at 244-46, 251-52. 
256. Memorandum of Points and Authorities in Opposition to Plaintiff's Motion for 
Summary Judgment or, in the alternative, Partial Summary Judgment at 14, Aetna Cas. & Sur. 
Co. v. Great Am. Ins. Co., 838 F.2d 346 (9th Cir. 1988) (No. CV-84-2995-WPG). 
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desirous of not losing the security it may have taken a lifetime to 
acquire.”” 


On appeal Great American stated: 


It should be noted that these policies often provide a primary coverage 
in areas which might not be included in the basic coverage, since it is 
the intent of the company to afford a comprehensive protection in 
order that such peace of mind may truly be enjoyed. In those areas, 
such coverage will, in fact, be primary.”” 


Commercial Union Insurance Company stated in a brief to the United 
States Court of Appeals for the First Circuit: 


The Weavers policy was an umbrella policy. As the name suggests, 
such a policy is specifically intended to afford coverage with respect 
to both claims that are covered by the underlying carrier and claims 
that are not. An umbrella policy provides complete protection to the 
insured because it affords excess coverage for claims that are covered 
by the underlying carrier and also “drops down” over what is known 
as “self-insured retention” to afford underlying coverage of its own 
with respect to claims that are not. As explained by one commentator, 
an umbrella policy accomplishes three purposes, one of which is: 


[C]overage of liability exposures for which there is no primary 
insurance or where the primary policy contains an exclusion which is 
not similarly excluded under the Umbrella policy—subject to a 
deductible or “net retention.” 


F.C.& S. Bulletins, Companies and Coverages: Specialty Lines at U-1 
(Dec. 1980).”° 


It should go without saying that the specific language of the umbrella 
insurance policy must be studied. 


B. Excess Liability Insurance 


Insurance coverage above the primary insurance policy is, in general, 
termed “excess” insurance. An excess liability insurance policy, however, 





257. Id. at 16. 


258. Brief of Appellees Great American Insurance Company and the Cincinnati Insurance 
Company at 13, Aetna Cas. & Sur. Co. v. Centennial Ins. Co., 838 F.2d 346 (9th Cir. 1988) (No. 
86-6740). 

259. Brief of Appellant at 32-33, Commercial Union Ins. Co. v. Walbrook Ins. Co., 7 F.3d 
1047 (1st Cir. 1993) (No. 92-2415). 
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is a specific type of insurance policy. While an umbrella insurance policy 
is a type of “excess” insurance, it provides very broad insurance coverage.” 

As Aetna Casualty and Surety Company has stated, a true excess liability 
insurance policy, however 


tracks] the primary insurance in coverage, conditions, definitions, and 
exclusions. The excess carrier relies on the primary carrier for 
coverage interpretations. The excess contract will not pick up 
coverages that are left out of the primary policy. It is and should be 
used as a means of layering limits of liability to the level needed by the 
insured.™ 


Excess liability insurance is designed to increase the limits of primary 
insurance.” _If an excess liability insurance policy is above an umbrella 
liability insurance policy, it may be as all-encompassing as the umbrella 
liability insurance policy. Excess liability insurance policies begin to pay 
when the underlying limits of liability are paid out or “exhausted.”** That 
amount of underlying insurance coverage is identified in the excess liability 
policy in its Declarations or its endorsements as a “Schedule of Underlying 
Insurance.” Claims or losses are covered first under the primary insurance 
policy and then, in the event of a large claim or loss, by the excess liability 
insurance policy. 

The term “excess” insurance is often used in conjunction with umbrella 
insurance policies. However, true “excess” liability insurance differs from 
umbrella liability insurance in two significant ways. First, unlike umbrella 
insurance policies, excess liability insurance policies do not provide broader 
insurance coverage than the primary insurance policies. In fact, tradition- 
ally, most excess insurance policies were written on a “following form” 
format which incorporate by reference the terms of the underlying policies 
unless there is a specific provision to the contrary in the excess policy.™ 
In the case of a “following form” excess policy, when there is a conflict in 
policy terms between the primary and the excess policy, the terms of the 
excess policy govern its interpretation.” Excess liability insur-ance may 





260. See supra Section II(A). 

261. Pre-Trial Memorandum of Plaintiff Aetna Casualty & Surety Co. at 11, Aetna Cas. & Sur. 
Co. v. Home Ins. Co. (S.D.N.Y. 1993) (No. 89 Civ. 7043) (quoting George Flanigan & Richard 
Turner, Rounding Out the Insurance Program, in THE BUSINESS INSURANCE HANDBOOK 456 (R. 
Cushman & G. Castle eds., 1981)). 

262. RICHARD V. RUPP, RUPP’S INSURANCE & RISK MANAGEMENT GLOSSARY 125 (1991). 

263. DAVID L. BICKELHAUPT, GENERAL INSURANCE 535-37 (11th ed. 1983); 3 ROWLAND H. LONG, 
THE LAW OF LIABILITY INSURANCE § 22.03 (1994); PAT MAGARICK, EXCESS LIABILITY: THE LAW OF 
EXTRA-CONTRACTUAL LIABILITY OF INSURERS § 17.01 (3d ed. 1994). 

264. See, e.g., Hatco Corp. v. W.R. Grace & Co., 801 F. Supp. 1334 (D.N.J. 1992); Alcolac, Inc. 
v. California Union Ins. Co., 716 F. Supp. 1546, 1548 (D. Md. 1989); UMBRELLA BOOK, supra note 
252, at 11; Lorelie S. Masters, Ambiguities in Follow-Form Provisions: A Careful Review May Yield 
Additional Coverage in Excess General Liability Insurance Policies, MEALEY’S LITIG. REP.—INS. 
(May 29, 1996). 

265. UMBRELLA BOOK, supra note 252, at 11. 
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also be written on a self-contained basis, with all of the terms and condi- 
tions relevant to the coverage included in the excess policy itself.” 

The other way in which excess liability insurance policies differ from 
umbrella liability insurance policies is that excess policies do not have a 
“drop-down” feature whereby the policy will act as a primary insurance 
policy under certain circumstances, as do most umbrella policies.” 

Again, as with umbrella liability insurance policies, excess liability 
insurance policies should be carefully examined by college and university 
policyholders. This is about the only time when relying on the title of the 
insurance policy is dangerous. Determining the scope of insurance coverage 
depends on the provisions of the excess policy and not the title of the 
policy.” 


III. THE SERVICES AN INSURANCE COMPANY PROMISES TO PROVIDE WHEN IT 
SELLS A STANDARD FORM LIABILITY INSURANCE POLICY 


When a policyholder purchases standard form liability insurance, it 
obtains five distinct services from the insurance company: (1) loss control; 
(2) investigation; (3) loss mitigation; (4) defense; and (5) indemnity.” 

Risk managers and counsel frequently underestimate the importance of 
loss control, investigation and loss mitigation services. As The Hartford 
Insurance Company instructs its claims handling personnel, “People do not 





266. Id. 

267. Id. 

268. Id. at 12. Cf. Olds-Olympic, Inc. v. Commercial Union Ins. Co., 918 P.2d 923, 927 
(Wash. 1996). The court stated that as for the insurance companies that issued comprehensive 
general liability insurance policies to the policyholder, “their insurance obligation is interpreted 
in a fashion consistent with the undertaking described in the policy label. Insureds are not 
purchasing ‘almost comprehensive’ coverage. CGL policies are marketed by insurers as 
comprehensive in their scope and should be strictly construed when the insurer attempts to 
subtract from the comprehensive scope of its undertaking.” Counsel should also beware court 
opinions that discuss “excess” insurance. Sometimes these opinions are not discussing true 
“excess” liability insurance policies, but are discussing the operation of a clause in primary 
insurance policies which results in one primary insurance policy becoming an “excess” policy 
(the “other insurance clause”). Also, sometimes courts use completely different terms when 
referring to excess liability insurance policies. For example, in one case, the court referred to 
“reinsurance of losses” when it was discussing excess liability insurance policies. Aetna Cas. 
& Sur. Co. v. Home Ins. Co., No. 89 Civ. 7043 (JFK), 1992 U.S. Dist. LEXIS 1669 (S.D.N.Y. Oct. 
30, 1992). 

For discussion of the rights and liabilities of policyholders, primary insurance companies 
and excess insurance companies when conflicts arise in the course of settlements, see Michael 
D. Gallagher & Edward C. German, Resolution of Settlement Conflicts Among Insureds, Primary 
Insurers, and Excess Insurers: Analysis of the Current State of the Law and Suggested Guidelines 
for the Future, 61 NEB. L. REV. 284 (1982). 

269. See Eugene R. Anderson et al., Liability Insurance: A Primer for Corporate Counsel, 49 
Bus. LAW. 259, 282 (1993). The insurance company’s duty to provide defense and indemnity 
has been previously described, see supra Section I(B)(4). 
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just buy insurance policies—they purchase expectations; expectations of 
service excellence when the need arises.”?”° 


A. Loss Control 


Before agreeing to sell a policy, an insurance company analyzes the 
policyholder’s business. Typically, an analysis of the policyholder’s 
business includes safety and engineering studies.””” Premiums charged to 





270. THE HARTFORD, CLAIMS EDUCATION 6 WEEK ORIENTATION PROGRAM - MANUAL #796, 
“SERVICE” 3 (Mar. 1988). 

271. Sometimes insurance companies claim expertise in particular industries and profess 
to provide these services on an industry-wide basis. For example, CNA ran an advertisement 
claiming that, “CNA knows the scrap industry. .. .” Scrap Age, RECYCLING TODAY, Sept. 1980, 
at 27. Continental Insurance, a subsidiary of CNA, ran an advertisement claiming “a wealth of 
marine inspection experience . . .” N. Y. TIMES MAG., Oct. 20, 1991, at 47. 

Other times, insurance companies claim that they know the policyholder’s particular 
industry, no matter what industry it is. For example, a 1995 Chubb sales brochure touts its loss 
control services as: 

“Chubb Loss Control: The Advantage of Vision” 

There are hidden risks out there. They may be camouflaged, even invisible. Spot 

them before they affect your business, and you can change plans, alter procedures, 

sidestep problems. Chubb Loss Control enhances your vision by helping you identify 
those hidden risks . ... Numbering more than 250, Chubb Loss Control professionals 

are the highest caliber in the field. Trained in the principles of loss prevention and 

the application of these principles to a variety of industries, they know your industry, 

as well as the business of insurance . . .. Chubb Loss Control consultants work with 

your key managers, understand your business concerns and offer solutions that help 

effect a positive impact on your bottom line. They take a closer look at your business. 
And you get the advantage of their vision. 
The Chubb Corporation’s Web site states that [a]n insurance company should have specialized 
knowledge of the businesses it insures, as well as a commitment to stay abreast of charges [sic] 
in those businesses through research and training. ... With a knowledgeable loss prevention 
staff, a concerned company will work with you to help reduce losses. . . . The Chubb 
Corporation, How to Evaluate an Insurance Company {visited Sept. 17, 1996) 
<http://www.chubb.com/inseval.html>. 
The “inspection feature” of liability insurance has been acknowledged for over 100 years. 

In an article on liability insurance written in 1893 it was stated that: 

Suppose, for instance, to take a sample case, the insurance covers the risk of a 
landlord who keeps for the use of the public whether as the proprietor of a hotel, 
apartment house, office building or store, a passenger elevator. Such elevator may 
drop by the breakage of a part, or a door upon the elevator well may be left open, or 
the well may not be properly guarded. . .and death or personal injuries may result. 
. .. Now manifestly it is the part of wisdom on the part of the insurance company to 
inspect such a risk with a view to ascertain whether there are defects in the plant. 
The law holds the owner of the plant to a high degree of responsibility in such cases 
and the insurance company when it takes the place of the assured in the payment of 
losses may well make it a part of its procedure to cause an examination of the given 
machine to be made by a person expert in his mechanical knowledge of such 
machines, of the appliances necessary for safety and of the qualifications of the 
engineer and other persons operating the plant. 


The “inspection feature,” so called, of this insurance is then of much importance 
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the policyholder are based on the degree of risk posed by its operations, as 
well as its loss history. Insurance companies use their expertise in loss- 
control to sell liability policies to potential policyholders.”” Insurance 
companies have been held liable to injured parties for negligent loss 
control.” 


B. Investigation 


The insurance company’s duty to investigate is fourfold. First, as noted 
previously, the insurance company has a duty to be knowledgeable about 
its policyholder’s trade and the risks that the insurance company is 
undertaking to insure. This requires an investigation into the policyholder’s 
business and operations. Second, if a claim is made against the policy- 
holder, the insurance company has a duty to thoroughly investigate the facts 
and circumstances surrounding the claim by, for example, taking photo- 





George F. Seward, Liability Insurance, WEEKLY UNDERWRITER, July 1, 1893, at 495-96. (Mr. 
Seward was President of the Fidelity and Casualty Company). 

This “inspection feature” was also noted by Edward C. Stone, Counsel, Employers Liability 
Assurance Corporation, in a lecture on casualty insurance given at the Insurance Library 
Association of Boston in 1922. Mr. Stone stated: 

The prevention of accidents, so-called, is important, because the claims which are 

covered by a policy of liability insurance are those made to recover damages for 

bodily injuries, including death at any time resulting therefrom, accidentally 
sustained by persons other than employees. Policies of liability insurance, therefor, 

[sic] as a rule, have in them definite provisions wherein the company agrees, among 

other things, to investigate the claims. . . . In addition, if the subject-matter of the 

insurance . . . is something which, because of its condition, may cause accidents, 
there is the agreement to inspect this subject-matter, .. . and then to suggest to the 

person insured any changes or improvements... . 

Edward C. Stone, Public Liability Insurance—Contracts and Forms of Coverage, in LECTURES ON 
CASUALTY INSURANCE DELIVERED BEFORE EVENING CLASSES IN INSURANCE OF THE INSURANCE 
LIBRARY ASSOCIATION OF BOSTON 27 (1922). 

272. American Mutual Liability Insurance Company's advertisements depicted “Mr. 
Friendly” as a symbol of the company’s engineering services. Nelson v. Union Wire Rope Corp., 
199 N.E.2d 769, 776 (Ill. 1964). Liberty Mutual Insurance Company boasted in its 
advertisements that it “maintains a network of safety consultants and loss prevention 
representatives (“LPRs”) who will assist its insureds in creating a safe workplace.” Pratt v. 
Liberty Mut. Ins. Co., 952 F.2d 667, 668 (2d Cir. 1992). 

An advertisement for CIGNA, a big property and casualty liability insurance company, 
pointed out: “The world we live in is full of banana peels. If only they were . . . easy to spot. 
. .. Our loss control services are so effective, that several of our long-term customers have seen 
a reduction in the frequency and severity of claims by more than 50%.” RISK MGMT., Apr. 1990, 
at 13. An advertisement for Michigan Mutual Insurance Company pointed out: “[YJour Mill 
Mutual engineer is specially trained . . . to lower the probability [of accidents] substantially. 
He will examine your property and offer suggestions that over the years have helped others 
avoid disastrous losses ....” Brown v. Michigan Millers Mut. Ins. Co., 665 S.W.2d 630, 634 
(Mo. Ct. App. 1983). 

273. Pratt v. Liberty Mut. Ins. Co., 952 F.2d 667 (2d Cir. 1992) (holding that insurance 
company that conducted active loss-prevention program at workplace could be sued in 
negligence for its failure to exercise due care in performing safety inspections). 
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graphs, interviewing witnesses, etc.” An insurance company which denies 
a claim without making such an investigation is subject to liability for bad 
faith.” Third, the insurance company must pay those expenses incurred 
in formulating a plan to mitigate further damage or injury.’” Fourth, if a 
claim is litigated, the insurance company has a duty to pay for expenses 
associated with the preparation of the policyholder’s defense.”” This 
includes the expenses associated with taking depositions and other pretrial 
discovery. 

Even attorneys who regularly represent insurance companies agree that 
“i]t is well-settled that [a policyholder] is entitled to a reasonable investiga- 
tion as part of its defense.””” Some insurance companies have even argued 
that insurance companies are liable for investigation costs incurred by the 
policyholder prior to the formal filing of the complaint against the 
policyholder.”” 


C. Loss Mitigation 


The duty to pay for loss mitigation involves mitigating losses that have 
already occurred and preventing further damage that would otherwise occur 
if no remedial action is taken.” Insurance companies agree that standard 





274. Even insurance company executives recognize the duty of the insurance company to 
thoroughly and promptly investigate claims. See PAT MAGARICK, SUCCESSFUL HANDLING OF 
CASUALTY CLAIMS 121-26 (1974). 

275. See Continental Ins. Co. v. Ursin Seafoods, Inc., No. 92-35023, 1992 U.S. App. LEXIS 
25488 (9th Cir. Oct. 6, 1992) (finding that Alaska law requires that an insurance company make 
a reasonable investigation before denying a claim, or else it acts in bad faith); Berkins v. The 
Hartford Ins. Co., 932 F.2d 1392 (11th Cir. 1991); Tibbs v. Great Am. Ins. Co., 755 F.2d 1370, 
1375 (9th Cir. 1985) (finding that insurance company’s failure to investigate adequately 
policyholder’s claim before refusing to defend constituted bad faith, entitling the policyholder 
to punitive damages); Kaudern v. Allstate Ins. Co., 277 F. Supp. 83, 91 (D.N.J. 1967) (finding 
that insurance company acted in bad faith by, among other things, failing to investigate and 
evaluate the claims against its policyholder); Industrial Indem. Co. v. Kallevig, 792 P.2d 520, 
560 (Wash. 1990) (explicitly holding that failure to make a reasonable investigation constitutes 
bad faith because any resulting denial of a claim must be based on suspicion and conjecture). 

276. See supra Section I(B)(4)(c). 

277. See supra Section I(A)(4)(b). 

278. BARRY R. OSTRAGER & THOMAS R. NEWMAN, HANDBOOK ON INSURANCE COVERAGE 
DISPUTES § 10.04(a) (6th ed. 1993) (citations omitted) (authors regularly represent insurance 
companies in insurance coverage disputes). For a practical and judicial restatement of this rule, 
see American States Ins. Co. v. Aetna Life & Cas. Co., 379 N.E.2d 510, 518 (Ind. Ct. App. 1978). 

279. See Brief of the Plaintiff-Appellee, Liberty Mutual Insurance Company at 10-11, Liberty 
Mut. Ins. Co. v. Continental Cas. Co., 771 F.2d 579 (ist Cir. 1985) (“[Djefense of a complex 
construction suit does not begin with the filing of a complaint. ... The obligation to investigate 
the [underlying] claim was a fundamental part and parcel of [the insurance company’s] 
obligation as well as its customary undertaking.”). 

280. See AIU Ins. Co. v. Superior Court, 799 P.2d 1253 (Cal. 1990) (finding that costs that 
are “mitigative in character” are damages); Globe Indem. Co. v. State, 118 Cal. Rptr. 75 (Ct. 
App. 1974); Metex v. Federal Ins. Co., 675 A.2d 220 (N.J. Super. Ct. App. Div. 1996); Aronson 
Assocs., Inc. v. Pennsylvania Nat'l Mut. Cas. Ins. Co., 14 Pa. D. & C.3d 1 (C.P. 1977), affd, 422 
A.2d 689 (Pa. Super. Ct. 1979) (finding insurance coverage proper for the costs of preventing 
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form general liability insurance policies cover loss mitigation costs. For 
example, National Union Fire Insurance Company of Pittsburgh, Pa. 
(“National Union”), an AIG company, and Century Indemnity Company 
(“Century”), a CIGNA company, have argued: “[M)Jost, if not all, jurisdictions 
strongly favors [sic] a finding of insurance coverage of mitigation expenses 
incurred to prevent potential or increased property damage.” National 
Union and Century were successful. The court held that there is a “‘duty 
actively to mitigate .. . damages.’”””*” Despite these admissions, insurance 
companies vigorously dispute claims for insurance coverage for loss 
mitigation costs. 

CGL insurance policies have been interpreted to provide coverage for 
costs to prevent or lessen future damage. In Globe Indemnity Co. v. State,”** 
the court found that the term “damages” included the costs incurred by the 
government in controlling and preventing the spread of a fire started on a 
policyholder’s property. The Globe court relied on the reasonable expecta- 
tions of the policyholder: 


When an insured takes out an indemnity policy, as in this case, it is 
more reasonable to suppose that he expects to be protected by his 
insurance in any situation wherein he becomes liable for damage to 





the migration of an underground gasoline spill); Olds-Olympic, Inc. v. Commercial Union Ins. 
Co., 918 P.2d 923 (Wash. 1996); Weyerhaeuser Co. v. Commercial Union Ins. Co., No. 92-2- 
05214-8 (Wash. Super. Ct. 1996). 

281. Emery Mining Corp.'s, Defendants-in-Intervention’s Brief in Support of Motion for 
Summary Judgment or, in the Alternative, Partial Summary Judgment [FED. R. Crv. P. 56] at 12- 
13, Federal Ins. Co. v. Emery Mining Corp. (D. Utah Aug. 31, 1989) (No. 86C-0696-G), reprinted 
in MEALEY’S LITIG. REP.—INS., Sept. 26, 1989, at F-1 (citing Goodyear Rubber & Supply Co. v. 
Great Am. Ins. Co., 545 F.2d 95 (9th Cir. 1976); Slay Warehousing Co. v. Reliance Ins. Co., 471 
F.2d 1364 (8th Cir. 1973); Bankers’ Trust Co. v. Hartford Accident & Indem. Co., 518 F. Supp. 
371 (S.D.N.Y.), vacated, 621 F. Supp. 685 (S.D.N.Y. 1981); Broadwell Realty v. Fidelity & Cas. 
Co. of N.Y., 528 A.2d 76 (N.J. Super. Ct. App. Div. 1987); U.S. Aviex Co. v. Travelers Ins. Co., 
336 N.W.2d 838 (Mich. Ct. App. 1983); Southern Cal. Edison Co. v. Harbor Ins. Co., 148 Cal. 
Rptr. 106 (Ct. App. 1978); Globe Indem. Co. v. Cal., 118 Cal. Rptr. 75 (Ct. App. 1974); Alberts 
v. Los Angeles Co., 398 P.2d 129 (Cal. 1985); Leebov v. USF&G Co., 165 A.2d 82 (Pa. 1960)). 

282. Federal Ins. Co. v. Emery Mining Corp., No. 86-C-06966, slip op. at 18 (D. Utah Aug. 
31, 1989) (citation omitted). See also Goodyear, 545 F.2d at 95 (finding that policy covered 
potential liability for a tug’s salvage claim for towing a burning barge to safety); Slay 
Warehousing Co., 471 F.2d at 1364 (8th Cir. 1973) (finding that CGL policy covered expenses 
incurred by a policyholder in taking steps, following collapse of warehouse wall, to protect 
chemicais stored in policyholder’s warehouse from damage due to exposure); Bankers Trust Co., 
518 F. Supp. at 371 (finding that expenses incurred by policyholder to mitigate oi] seepage from 
a pipe located on a policyholder’s property are covered), vacated, 621 F. Supp. 685 (S.D.N.Y. 
1981); Alberts, 398 P.2d at 129 (finding sums spent in mitigating damages recoverable from 
entity that started landslide); Globe Indem. Co., 118 Cal. Rptr. at 75 (finding that expenses to 
compensate state for fire suppression costs are “damages”); United States Aviex Co., 336 N.W.2d 
at 838; Metex v. Federal Ins. Co., 675 A.2d 220 (N.J. Super. Ct. App. Div. 1996); Broadwell 
Realty, 528 A.2d at 76 (finding that “damages” includes environmental cleanup expense); 
Leebov, 165 A.2d at 82 (finding that “damages” includes expenses incurred by policyholder to 
stop landslide). 

283. 118 Cal. Rptr. 75 (Ct. App. 1974). 
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tangible property. It would seem strangely incongruous to him, as it 
does to us, that his policy would cover him for damages to tangible 
property destroyed through his negligence in allowing a fire to escape 
but not for the sums incurred in mitigating such damage by suppress- 
ing the fire.” 


Much of the controversy over the payment or non-payment of loss 
mitigation costs revolves around the meaning of the word “damages” in the 
standard form liability insurance policy. As illustrated, insurance 
companies have agreed that loss mitigation costs are “damages” and many 
courts have given the word “damages” a broad meaning.” 


IV. JUDICIAL INTERPRETATION OF STANDARD FORM LIABILITY POLICIES 


Professor (now Judge) Keeton has counseled: “[B]ecause of the public 
interests at stake courts should decline to legitimate the development of 
labyrinthian policy provisions the reconciliation of which requires 
inordinately complex analysis and occasions wasteful litigation.”*”* 

Knowing and understanding the “lore,” regulatory history, drafting 
history and insurance industry representations regarding liability insurance 
coverage is essential to understanding standard form insurance policies. 
This truth would be evident to lawyers faced with a tax problem; it should 
be equally evident to lawyers faced with an insurance coverage problem. 
For example, there has been a flood of cases in the courts concerning 
liability insurance coverage for environmental damages. Nearly every 
appellate court which has specifically discussed (a) the regulatory history, 
(b) the drafting history, or (c) other insurance industry documents relating 
to the interpretation of standard form insurance provisions, has ruled in 
favor of the positions typically advanced by policyholders.””” 





284. Id. at 79 (emphasis added). The Globe decision has been relied upon widely by courts 
and other authorities in insurance coverage cases in California and throughout the country. 
American Home Assurance Co. v. Libbey-Owens-Ford Co., 786 F.2d 22, 26 (1st Cir. 1986); 
United States v. Klare, 545 F.2d 93 (9th Cir. 1976) (applying New York law); American Economy 
Ins. Co. v. Commons, 552 P.2d 612 (Or. Ct. App. 1976). 

285. See Puerto Rico v. S.S. Zoe Colocotroni, 628 F.2d 652 (ist Cir. 1980) (upholding 
liability of Marine Protection and Indemnity Club to indemnify for oil spill clean-up costs 
incurred under Federal Water Pollution Control Act and, in addition, cost to rehabilitate 
environment); Chemical Applications Co. v. Home Indem. Co., 425 F. Supp. 777 (D. Mass. 1977) 
(finding liability under Federal Water Pollution Control Act, 33 U.S.C. § 1321(f)(2) (Supp. V 
1975), for cleanup of oil spill covered); Harper v. Pelican Trucking Co., 176 So.2d 767, 773 (La. 
Ct. App. 1965) (finding that “an insured is entitled to reimbursement of the expenses incurred 
in protecting his insurer against loss by application of general principles of law and equity”). 

286. ROBERT E. KEETON, BASIC TEXT ON INSURANCE LAW 172 (1971). 

287. 

@ Alabama Plating Co. v. United States Fidelity & Guar. Co., 690 So. 2d 331 (Ala. 
1996). 

e@ American Home Prods. Corp. v. Liberty Mut. Ins. Co., 565 F. Supp. 1485 
(S.D.N.Y. 1983), affd as modified, 748 F.2d 760 (2d Cir. 1984). 
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American Star Ins. Co. v. Grice, 854 P.2d 622 (Wash. 1993), opinion 
supplemented, 865 P.2d 507 (Wash. 1994). 
Broadwell Realty Servs. Inc. v. Fidelity & Cas. Co., 528 A.2d 76 (N.J. Super. Ct. 
App. Div. 1987), overruled in part by Morton Int'l, Inc. v. General Accident Ins. 
Co., 629 A.2d 831 (N.J. 1993). 
Claussen v. Aetna Cas. & Sur. Co., 380 S.E.2d 686 (Ga. 1989). 
Davis v. United Servs. Auto Ass’n, 273 Cal. Rptr. 224 (Ct. App. 1990). 
Eljer Mfg., Inc. v. Liberty Mut. Ins. Co., 972 F.2d 805 (7th Cir. 1992). 
Fireguard Sprinkler Sys., Inc. v. Scottsdale Ins. Co., 864 F.2d 648 (9th Cir. 
1988). 
Gerrish Corp. v. Universal Underwriters Ins. Co., 947 F.2d 1023 (2d Cir. 1991). 
Great Southwest Fire Ins. Co. v. Watt Indus., Inc., 280 Cal. Rptr. 249 (Ct. App.), 
reh’g denied, modified, No. D009371, 1991 Cal. App. LEXIS 476 (May 14, 
1991), review denied, opinion withdrawn, No. S021356, 1991 Cal. LEXIS 3443 
(july 22, 1991). 
Joy Tech., Inc. v. Liberty Mut. Ins. Co., 421 S.E.2d 493 (W. Va. 1992). 
Just v. Land Reclamation, Ltd., 456 N.W.2d 570 (Wis.), modified, 
reconsideration denied, 157 Wis. 2d 507 (1990). 
Montrose Chem. Corp. v. Admiral Ins. Co., 42 Cal. Rptr. 2d 324 (1995), 
modified, reh’g denied, 11 Cal. 4th 219 (1995). 
Morton Int'l, Inc. v. General Accident Ins. Co., 629 A.2d 831 (N.J. 1993). 
New Castle County v. Hartford Accident & Indem. Co., 933 F.2d 1162 (3d Cir. 
1991), on remand, 778 F. Supp. 812 (D. Del. 1991), rev'd on other grounds, 970 
F.2d 1267 (3d Cir. 1992). 
Prudential-LMI Commercial Ins. Co. v. Reliance Ins. Co., 27 Cal. Rptr. 2d 841 (Ct. App. 
1994). 
Queen City Farms, Inc. v. Central Nat'l Ins. Co., 827 P.2d 1024 (Wash. Ct. App. 
1992), affd in part and remanded in part, 882 P.2d 703, corrected, 1994 Wash. 
LEXIS 572 (Sept. 29, 1994), corrected, 891 P.2d 718 (Wash. 1995). 
Sentinel Ins. Co. v. First State Ins. Co., 875 P.2d 894 (Haw.), amended on reconsidera- 
tion, 879 P.2d 558 (Haw. 1994). 
South Cent. Bell Tel. Co. v. Ka-Jon Food Stores, 644 So. 2d 357 (La.), on reh’g, vacated, 
remanded, 644 So. 2d 368 (La. 1994). 
Sullins v. Allstate Ins. Co., 667 A.2d 617 (Md. 1995). 

@ United Pac. Ins. Co. v. Van’s Westlake Union, Inc., 664 P.2d 1262 (Wash. Ct. . 
App. 1983). 

@ United States Fidelity & Guar. Co. v. Specialty Coatings Co., 535 N.E.2d 1071 
(Ill. App. Ct. 1989). 

The bible of the insurance industry, the Fire Casualty & Surety Bulletin (“FC & S”), relies 
on drafting history. In Fireguard, 874 F.2d at 648, the court relied on FC&S to reach a pro- 
policyholder result. In American Star Ins. Co. v. Insurance Co. of the West, 284 Cal. Rptr. 45 (Ct. 
App. 1991), Insurance Company of the West relied on the same insurance industry publication 
in an unsuccessful attempt to defeat coverage. 

See also Key Tronic Corp. v. Aetna Fire Underwriters Ins. Co., 881 P.2d 201 (Wash. 1994) 
(discussing Queen City Farms); Nadler v. Liberty Mut. Fire Ins. Co., 424 S.E.2d 256 (W. Va. 
1992) (discussing Joy). “ 

Where the regulatory and drafting history supports insurance companies, they use it, and 
when they do they usually win. See Oritani Sav. & Loan v. Fidelity & Deposit Co., 989 F.2d 635 
(3d Cir. 1993). Insurance companies used drafting history in Liberty Mutual Ins. Co. v. 
Foremost-McKesson, Inc., 751 F.2d 475 (ist Cir. 1985); Schering Corp. v. Home Ins. Co., 712 
F.2d 4 (2d Cir. 1983); Great Northern Nekoosa Corp. v. Aetna Cas. & Sur. Co., No. 1:92CV017-S- 
D (N_D. Miss.); Continental Ins. Co. v. Wilcox Elec., Inc., No. 84-2145-S, slip op. (D. Kan. June 
10, 1986); Prudential-LMI Shales v. Continental Casualty Co., No. B081786 (Cal. Ct. App. Feb. 
6, 1995); Commercial Ins. Co. v. Reliance Ins. Co., 27 Cal. Rptr. 2d 841 (Ct. App. 1994). But see 
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A. Insurance Industry Collaboration 


A typical liability insurance policy is a contract of adhesion.“ The 
insurance industry drafts the policy,”* and the policyholder must either 
take it or leave it. One insurance company, CNA Casualty of California, 
described the lack of policyholder input as follows: “Insurance policies . . 
. are almost always drafted by the insurer and contain standard form 
language which is not subject to negotiation. . . . [T]he policies are standard 
form policies slapped together without any negotiation as to their terms.”*” 





Lake Charles Harbor & Terminal Dist. v. Imperial Cas. & Indem. Co., 857 F.2d 286 (5th Cir. 
1988) (insurance company used drafting history and lost). 

Appellate courts that do not discuss the regulatory history, the drafting history, or other 
interpretive insurance industry documents sometimes reach anti-policyholder results. See 
Hybud Equip. Corp. v. Sphere Drake Ins. Co., 597 N.E.2d 1096 (Ohio 1992). 

See also, as contrary or possibly contrary, Federated Mut. Ins. Co. v. Botkin Grain Co., 
64 F.3d 537 (10th Cir. 1995); St. Paul Fire & Marine Ins. Co. v. Warwick Dyeing Corp., 26 F.3d 
1195 (ist Cir. 1994); Smith v. Hughes Aircraft Co., 10 F.3d 1448, superseded, 22 F.3d 1432 (9th 
Cir. 1993) (mentioning drafting and regulatory history, but since the record is sealed, no 
information is available); Bureau of Engraving, Inc. v. Federal Ins. Co., 5 F.3d 1175 (8th Cir. 
1993) (noting that the policyholder relies on drafting history, but the court does not discuss it); 
Eagle-Picher Indus., Inc. v. Liberty Mut. Ins. Co., 682 F.2d 12 (1st Cir. 1982); Garvey v. State 
Farm Fire & Cas. Co., 770 P.2d 704 (Cal. 1989) (mentioning state regulatory filings with respect 
to a policy form other than that involved in the case); ACL Technologies, Inc. v. Northbrook 
Property & Cas. Ins. Co., 22 Cal. Rptr. 2d 206 (1993); Dimmitt Chevrolet, Inc. v. Southeastern 
Fidelity Ins. Corp., 1992 Fla. LEXIS 1599 (Fla. Sept. 3, 1992), withdrawn, 636 So. 2d 700 (Fla. 
1993); Lumbermens Mut. Casualty Co. v. Belleville Indus., Inc., 555 N.E.2d 568 (Mass. 1990); 
Zurich Ins. Co. v. Raymark Indus., Inc., 514 N.E.2d 150 (Ill. 1987); Upjohn Co. v. New 
Hampshire Ins. Co., 476 N.W.2d 392 (Mich. 1991); Anderson v. Minnesota Ins. Guar. Ass’n, 534 
N.W.2d 706, (Minn. 1995); Goodyear Tire & Rubber Co. v. Aetna Casualty & Sur. Co., C.A. No. 
16993, 1995 Ohio App. LEXIS 2975 (Ct. App. July 12, 1995); Kerr-McGee Corp. v. Admiral Ins. 
Co., 905 P.2d 760 (Okla. 1995); Lower Paxon Twp. v. United States Fidelity and Guar. Co., 557 
A.2d 393 (Pa. Super. Ct. 1989). 

In the Morton decision, 629 A.2d at 831, the New Jersey Supreme Court ruled that 
Broadwell incorrectly interpreted the polluters exclusion. Broadwell, 528 A.2d at 76, still stands 
as competent authority for the proposition that regulatory and drafting history merits serious 
consideration. 

288. “Adhesion contracts have been defined as standard form contracts, offered on a take 
it or leave it basis by one party to [a] second party with much less bargaining power.” Owens- 
Illinois, Inc. v. Aetna Cas. & Sur. Co., 597 F. Supp. 1515, 1523, n.15 (D.D.C. 1984) (citing 
William Mark Laschner, Note, A Common Law Alternative to the Doctrine of Reasonable 
Expectations in the Construction of Insurance Contracts, 57 N.Y.U. L. REV. 1175, 1178 (1982)). 

289. See supra Section I(A). 

290. See State Farm Mut. Auto. Ins. Co. v. Johnson, 320 A.2d 345, 347 (Del. 1974) (“"[T]he 
terms of an insurance policy are not talked out or bargained for as in the case of contracts 
generally . . . .””) (quoting Cooper v. Government Employees Ins. Co., 237 A.2d 870, 873 (N.J. 
1968)). 

291. Reply Brief of Respondent CNA Casualty of California in Reply to Appellants Seaboard 
Surety Company and Insurance Company of North America & Opening Brief of Cross-Appellant 
CNA Casualty of California, at 19-20, CNA Cas. v. Seaboard Sur. Co., 222 Cal. Rptr. 276 (Ct. 
App. 1986) (No. AO 21608). 
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Even the Delaware Supreme Court (in a case involving employment law) has 
acknowledged that “[i]nsurance is different.”*” 

Once standard policy language and provisions are drafted and agreed 
upon by the insurance industry, the resulting policy form is almost always 
used and remains unchanged, regardless of the size or nature of the 
purchasing policyholder.” 

At the heart of nearly all insurance coverage disputes are questions about 
the proper interpretation of standard policy terms.“ Certain rules of 
construction are more frequently at issue in insurance coverage disputes. 
Since insurance policies are considered contracts of adhesion, drafted by the 
insurance companies, courts construe insurance policies in accordance with 
tules that frequently favor policyholders.” 

The most important of the “special” rules of construction is the doctrine 
of contra proferentem (literally: “against the one proffering”). This doctrine, 





292. E.I. Dupont de Nemours & Co. v. Pressman, 679 A.2d 436, 447 (Del. 1996). See also 
DeChant v. Monarch Life Ins. Co., 547 N.W.2d 592, 596 (Wis. 1996) (finding that “an insurance 
policy represents a unique type of legally enforceable contract. An insurer has a special 
“fiduciary” relationship to its insured which derives from the great disparity in bargaining 
positions of the parties.” (citations omitted)). 

293. AIU Ins. Co. v. Superior Ct., 799 P.2d 1253, 1264-66 (Cal. 1990). 

294. It has been noted by one scholar that: 

The RESTATEMENT (SECOND) OF CONTRACTS states that a standardized agreement 
“is interpreted whenever reasonable, as treating alike all those similarly situated, 
without regard to their knowledge or understanding of the standard terms of the 
writing.” Under this principle, what the parties think the agreement means is 
deemphasized relative to other values, such as public policy. The process of 
“construction” is often disguised as application of well-settled rules of 
“interpretation,” since courts rarely admit they are enforcing an agreement 
without regard to the parties’ meaning. Given the important public policies 
pervading insurance, it is helpful in the comprehension of cases involving 
disputes over the meaning of terms in insurance contracts . . . to realize that what 
courts do and what they say they are doing are often two different things. 

Robert H. Jerry II, Recent Developments in Kansas Insurance Law: A Survey, Some Analysis, and 

Some Suggestions, 32 KAN. L. REV. 287, 322 (1984) (quoting RESTATEMENT (SECOND) OF 

CONTRACTS § 211(2) (1981)). 

295. See New Castle County v. Hartford Accident & Indem. Co., 933 F.2d 1162, 1182 n.43 
(3d Cir. 1991); Hallowell v. State Farm Mut. Auto. Ins. Co., 443 A.2d 925, 926 (Del. 1982) 
(explaining why courts have developed different rules of construction for insurance contracts); 
Reply Brief of Respondent CNA Casualty of California in Reply to Appellants Seaboard Surety 
Company and Insurance Company of North America & Opening Brief of Cross-Appellant CNA 
Casualty of California, at 19 (filed Aug. 16, 1984), CNA Cas. v. Seaboard Sur. Co., 222 Cal. Rptr. 
276 (Ct. App. 1986) (No. AO 21608) (“Insurance policies, because they are almost always 
drafted by the insurer and contain standard form language which is not subject to negotiation, 
are to be construed against the insurer.”); Reply of Columbia Casualty Company on its Own 
Behalf and on the Behalf of CNA Insurance Companies to the Cross-Motion for Partial Summary 
Judgment of National Union Fire Insurance Co., at 4-5, National Union Fire Ins. Co. v. CNA Ins. 


Co. (E.D. Tex. 1992) (No. L-90-55-CA) (arguing that rule of contra proferentem applies to 
manuscript policies). 
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universally accepted,” means that when a term of an insurance policy is 
ambiguous, it must be construed against the insurance company that drafted 
it and in favor of providing coverage for the policyholder.” Policy language 
is considered ambiguous if it “permits two or more reasonable interpreta- 
tions.”** One insurance authority explained the contra proferentem rule as 
follows: 


s 


[T]he insured need only offer an interpretation which is not in itself 
unreasonable. Conversely, to sustain its construction of the contract, 
the insurer has the burden of establishing not only that the words used 
in the policy are susceptible of its construction, but also that such 
construction is the only construction that can fairly be placed on the 
language in question.”” 


Insurance companies frequently argue that contra proferentem should not 
apply to cases involving large and “sophisticated” policyholders™ that 
employ professional risk managers to purchase business risk insurance.™ 
This argument misses the mark. The well-established contra proferentem 
doctrine is not premised on the relative size or supposed “sophistication” of 
the policyholder. Rather, application of the doctrine hinges upon judicial 





296. See KENNETH ABRAHAM, ENVIRONMENTAL LIABILITY INSURANCE 27 (1991) (noting that the 
Tule is “[p]erhaps the most prominent rule in all of insurance law”); ROBERT KEETON & ALAN I. 
WIDISS, INSURANCE LAW § 629 (1988) (noting that there are “literally thousands of judicial 
opinions resolving insurance coverage disputes in favor of claimants on the basis that a 
provision of the insurance policy was ambiguous and therefore should be construed against the 
insurer”). 

297. See ACandsS, Inc. v. Aetna Cas. & Sur. Co., 764 F.2d 968, 973 (3d Cir. 1985). The term 
comes from the Latin, verba chartarum fortius accipiuntur contra proferentem. 3A CORBIN ON 
CONTRACTS § 559 (2d ed. 1960). 

298. Hallowell v. State Farm Mut. Auto. Ins. Co., 443 A.2d 925, 926 (Del. 1982). 

299. 13 JOHN ALAN APPLEMAN & JEAN APPLEMAN, INSURANCE LAW & PRACTICE § 7403, at 312-13 
(1976) (footnotes omitted). 

300. One insurance company argued that an individual was a “sophisticated” policyholder 
because he was a business school graduate. Brotherhood Mut. Ins. Co. v. Roseth, 532 N.E.2d 
354, 357-58 (Ill. App. Ct. 1988). 

In a criminal case, a federal court, applying New York law, observed that while the 
policyholders in the case might be knowledgeable about their own businesses (aviation and 
security), they might not be “sophisticated” and knowledgeable about insurance. United States 
v. Brennan, 938 F. Supp. 1111 (E.D.N.Y. 1996). 

301. In their crusade to nullify insurance policies, some insurance companies have taken 
inconsistent positions, with respect to the same policyholder, on the contra proferentem issue. 
For example, in one case, Aetna argued that, if the court found that a provision in an insurance 
policy was ambiguous, then “[t}he rule of contra proferentem applies in favor of Diamond, the 
insured.” Reply Brief of Appellant Diamond Shamrock Corp. at 5, Home Ins. Co. v. Aetna 
Casualty & Sur. Co., 528 F.2d 1388 (2d Cir. 1976) (Nos. 75-7357, 75-7359). In a subsequent 
case, however, Aetna argued that the rule of contra proferentem should not be applied in favor 
of Diamond Shamrock because the latter was a “sophisticated and powerful, insured” and a 
“highly knowledgeable purchaser of insurance.” Brief of Defendants-Respondents/Cross- 
Appellants at 15-16, Diamond Shamrock Chems. Co. v. Aetna Cas. & Sur. Co., 554 A.2d 1342 
(N.J. Super. Ct. App. Div. 1989). 
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recognition that for the most part insurance policies are standardized 
products drafted by the insurance industry,” and sold to a policyholder on 
a take-it-or-leave-it basis.°* Where the specific policy provision in dispute 
has been found by a court to have been the product of negotiation between 
parties with relatively equal bargaining power, the courts have declined to 
apply the doctrine.™ 

The rule of contra proferentem can also be defended on the grounds that 
it is economically “efficient.” The champion of the economic view of the 
law, Judge Richard A. Posner, has stated: 


Understanding the insurance function of contracts makes it easier to 
understand the interpretation of contracts with insurance companies. 
Take the principle that insurance contracts are to be construed against 
the insurer. This may seem paternalistic or sentimental, but there is 
an economic argument for it. One’s insurance coverage will turn out 
to be less extensive than it appeared to be, if ambiguities in the 





302. The exception may be so-called “manuscript” policies. College and university counsel 
should beware of such policies. See generally infra Section VII(A)(4). 

Even endorsements to policies may be termed “manuscript.” For example, in one case, North 
River Insurance Company argued that its “total pollution exclusion endorsement” was not 
disproved by the Insurance Commissioner of Minnesota because its endorsement was a 
“manuscript” endorsement, and insurance companies are not required to file such 
endorsements in Minnesota. The federal magistrate’s report and recommendation stated: 
‘Manuscript endorsement’ appears to be insurance jargon with no legal meaning or significance. 
The mere fact that North River chooses to call the form a ‘manuscript’ does not alter the fact that 
it is a form, i.e., a ‘fixed order of words,’ which North River attaches at its discretion to the 
insurance policies it sells.” Hawkins Chem., Inc. v. Westchester Fire Ins. Co., No. CV 4-95-422, 
at 21-22 (D. Minn. June 27, 1996). 

303. See ACandsS, Inc. v. Aetna Cas. & Sur. Co., 764 F.2d 968, 973 (3d Cir. 1985) (explicitly 
applying rule that policy must be construed in favor of coverage even though policyholder is 
a large corporation); Chemical Leaman Tank Lines, Inc. v. Aetna Cas. & Sur. Co., 817 F. Supp. 
1136, 1156 (D.N.J. 1993), affd, 89 F.3d 976 (3d Cir. 1996) (“This Court . . . is convinced that the 
size or sophistication of the insured is irrelevant under New Jersey law to the application of the 
rule of contra proferentem when the policy in dispute has been drafted solely by the carrier.”); 
AIU Ins. Co. v. Superior Court, 799 P.2d 1253, 1259 (Cal. 1990); National Union Fire Ins. Co. 
v. Rhone-Poulenc Basic Chem. Co., No. 87C-SE-11, 1992 Del. Super. LEXIS 45, at *32-33 (Jan. 
16, 1992) (“Application of the doctrine turns not on the size or sophistication of the insured, 
but rather on the fact that the policy language is drafted by the insurer and is not negotiated.”); 
Boeing Co. v. Aetna Cas. & Sur. Co., 784 P.2d 507, 514 (Wash. 1990) (noting that insurance 
company drafted policy language; thus, court does not apply different rule of construction to 
policy based upon fact that policy was issued to corporate giant rather than individual). 

304. See Northbrook Excess & Surplus Ins. Co. v. Procter & Gamble Co., 924 F.2d 633, 639 
(7th Cir. 1991) (finding contra proferentem not applicable where policyholder was a co-drafter 
of insurance policy and had “economic muscle to get or at least push for what they wanted;” 
dispute was between insurance companies and policy had been drafted jointly); McNeilab, Inc. 
v. North River Ins. Co., 645 F. Supp 525, 547 (D.N.J. 1986), affd sub nom. North River Ins. Co. 
v. Johnson & Higgins, 831 F.2d 287 (3d Cir. 1987) (declining to apply contra proferentem 
because it found that the parties had actually negotiated particular terms of the policy); see 
Thomas H. Sear & Pietrina V. Scaraglino, Should the More Sophisticated Get Less Insurance 
Coverage?, Risk MGMT., Feb. 1990, at 41; Thomas H. Sear, The Fictional Sophisticated 
Policyholder Defense is Fading Fast, MEALEY’S LITIG. REP.—INS., July 30, 1991, at 17. 
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insurance policy are resolved against the insured. The insurance 
company is the superior bearer of this risk, too. Of course, if all 
interpretative doubts are resolved against the insurance company, its 
costs, and hence premium rates, will be higher. But all this means is 
that the insured is buying some additional insurance. 


Another rule of interpretation provides that the provisions of an 
insurance policy must be construed to protect the objectively reasonable 
expectations of the policyholder regarding the scope of insurance 
coverage.*” In an insurance coverage dispute, if the insurance company’s 
interpretation of a disputed policy term would deny the policyholder’s 
objectively reasonable expectation of loss protection, the insurance 
company must show that its construction is the only construction that can 
be placed on the language in question.*” 

Related to the “reasonable expectations” doctrine is the doctrine of 
“suitability.” The doctrine of suitability requires that “[iJnsurance must be 
suitable to the needs of the insured regardless of policy language.”*” 

Other important doctrines of interpretation are that the provisions of an 
insurance policy granting insurance coverage are to be interpreted 
broadly,*” while “language limiting or excluding coverage should be 
interpreted narrowly.”*” 


B. Allocation 


Standard form liability insurance policies provide that the insurance 
company will indemnify the policyholder for “all sums which the insured 
shall become legally obligated to pay as damages . . . because of . . . property 
damage [or bodily injury] . . . caused by an occurrence.”*" There is no 





305. RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 95 (3d ed. 1986). 

306. See Robert E. Keeton, Insurance Law Rights at Variance With Policy Provisions, 83 
HARV. L. REV. 961, 967 (1970). 

307. Appleman, supra note 299, § 7403, at 313. 

308. Thomas F. Sheehan, Beware of the Broad Form Excess or Umbrella Excess Policies, 22 
CPCU ANNALS 165, 174 (June 1969). See Gerhardt v. Continental Ins. Cos., 225 A.2d 328 (N.J. 
1966) (refusing to apply workers’ compensation exclusion in homeowner's policy because the 
homeowner was entitled to expect a policy that insured all homeowner's hazards, and because 
the exclusion was buried in a mass of language). See also West Am. Ins. Co. v. Tufco Flooring 
E., Inc., 409 S.E.2d 692, 697-98 (N.C. Ct. App. 1991) (“To allow West American to deny coverage 
for claims arising out of Tufco’s central business activity would render the policy virtually 
useless to Tufco. . .. Such an interpretation would constitute the height of unfairness.”); In re 
Hub Recycling, Inc., 106 B.R. 372, 375 (Bankr. D.N.J. 1989) (allowing insurance company to 
deny claim arising out of policyholder’s central business activity “is to assume that [the 
policyholder] paid for a comprehensive policy that provided almost no coverage”). For 
additional discussion of “suitability” see supra Section I(C). 

309. AIU Ins. Co. v. Superior Court, 799 P.2d 1253, 1263 (Cal. 1990). 

310. See Abraham, supra note 296, at 30. 

311. SUSAN J. MILLER & PHILIP LEFEVRE, I MILLER’S STANDARD INSURANCE POLICIES ANNOTATED 
411 (1995) (emphasis added). 
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allocation*” to the policyholder provision in standard form insurance 
policies.** The standard form CGL policy does not limit the insurance 
company’s obligation to a “portion” of the policyholder’s liability, nor does 
it use any other qualifying terms, such as “fragment,” “ration,” or “share.” 
The words “all sums” are very clear—each triggered policy must provide 
coverage for the whole of the policyholder’s liability, even if only a part of 
the continuous process of property damage or bodily injury happened 
during the policy period.** 

When more than one liability insurance policy applicable to a claim is 
“triggered,”*” insurance companies often argue that they are not required to 
pay “all sums,” but only a portion of those sums.*” One of the arguments 
developed by the insurance industry is that the reason they are not obligated 
to pay “all sums” is predicated upon the language “during the policy 





312. The word “allocation” is used here to refer to what commentators and courts have 
termed “proration” and “apportionment” as well as “allocation.” 

313. An example of allocation to the policyholder would be a deductible provision. 

314. ACandS v. Aetna Cas. & Sur. Co., 764 F.2d 968, 974 (3d Cir. 1985) (noting that because 
“policies require the insurers to pay all sums which [the policyholder] becomes ‘legally 
obligated to pay’ . . . it is irrelevant to . . . [the insurance company’s] liability that they were also 
caused, in part, during another period”); Keene v. Insurance Co. of N. Am., 667 F.2d 1034, 1047 
(D.C. Cir. 1981) (noting that policyholder would have no reason to expect “that its security was 
undermined by the existence of prior periods in which it was uninsured”); Dayton Indep. Sch. 
Dist. v. National Gypsum Co., 682 F. Supp. 1403, 1411 (E.D. Tex. 1988), rev'd on other grounds, 
896 F.2d 865 (5th Cir. 1990) (noting that policyholder “could not have reasonably expected” a 
proportional allocation of liability under the CGL policy). But see Stonewall Ins. Co. v. Asbestos 
Claims Management Corp., 73 F.3d 1178 (2d Cir. 1995); Forty-Eight Insulations, Inc. v. 
Insurance Co. of N. Am., 633 F.2d 1212 (6th Cir. 1980), clarified, 657 F.2d 814 (6th Cir. 1981); 
Uniroyal, Inc. v. Home Ins. Co., 707 F. Supp. 1368 (E.D.N.Y. 1988); Owens-Illinois, Inc. v. 
United Ins. Co., 650 A.2d 974 (N.J. 1994); Northern States Power Co. v. Fidelity & Cas. Co., 523 
N.W.2d 657 (Minn. 1994); Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127 (Utah 
1997) (allocating a pro rata share of liability to the policyholder for periods when the 
policyholder did not have insurance purchased from an insurance company). 

315. For discussion of the “trigger of coverage” see supra Section I(B)(4)(d). 

316. The issue of “allocation” is one of the most debated issues in the insurance coverage 
field today. See, e.g., Michael J. Sehr et al., The Problem of Allocation, SIRs, and Multi-Year 
Policies, MEALEY’S LITIG. REP.—INS., Feb. 4, 1997, at 14; William T. Barker, Occurrence Based 
Insurance: Scope of Coverage and Allocation of Losses, MEALEY’S LITIG. REP.—INS., Dec. 1996, at 
652; Lisa Zucker, Recent Developments in Trigger and Allocation, LEGAL INTELLIGENCER, May 13, 
1996, at S7; J. David Cummins & Neil A. Doherty, Allocating Continuous Occurrence Liability 
Losses Across Multiple Insurance Policies, 8 ENVTL. CLAIMS J. 63 (Spring 1996); John E. Heintz 
et al., Allocation of Indemnity Among Multiple Insurance Policies, 9 ENVTL. CLAIMS J. 5 (Fall 
1996) (criticizing Cummins & Doherty); Garrett G. Gillespie, The Allocation of Coverage 
Responsibility Among Multiple Triggered Commercial General Liability Policies in Environmental 
Cases: Life After Owens-Illinois, 15 VA. ENVTL. L.J. 525 (1996); Laura A. Foggan & John C. Yang, 
Tortfeasors’ Responsibility for Uninsured Periods: Allocation, Economics, and Market Demand, 
8 ENVTL. CLAIMS J. 3 (Summer 1996); Lee H. Ogburn, Allocation Issues When Multiple Policy 
Periods of Insurance are Triggered, 7 CGL REP. 170-11 (Fall 1995); Michael Dore, Insurance 


Coverage for Toxic Tort Claims: Solving the Self-Insurance Allocation Dilemma, 28 TORT & INs. 
J. 823 (1993). 
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period,” which appears in the definitions of “bodily injury” and “property 
damage.”*” This, the insurance companies argue, requires allocation.*” 
Allocation of liability to a policyholder is an implied limitation of 


insurance coverage. Insurance policy provisions which limit insurance 
coverage are narrowly construed.*” 


1. Insurance Industry’s Intent Concerning Allocation When It Drafted 
Standard Form Liability Insurance Policies 


The drafters of the standard form liability insurance policy discussed the 
issue of allocation when they were drafting the 1966 form. The fact that 
successive policies would be triggered by continuing injury or damage 
claims was well known. Gilbert Bean, the Assistant Secretary of the Liberty 
Mutual Insurance Company, stated in a 1965 speech: 


{I}f the injury or damage from waste disposal should continue after the 
waste disposal ceased, as it usually does, it could produce losses on 
each side of a renewal date, and in fact over a period of years, with a 
separate policy applying each year. 

The policy limits are renewed every year, so the underwriter of a 
manufacturing risk may have his limits pyramid under this new 
contract.*” 

Lyman J. Baldwin, Jr., Secretary for Underwriting for the Insurance 
Company of North America, also recognized that more than one insurance 
policy might provide coverage when there was a continuing or repeated 
injury: “[I]n some exposure types of cases involving cumulative injuries, it 
is possible that more than one policy will afford coverage.”*” 

The insurance industry drafters of the policy language even addressed the 
question of whether to add a formula to allocate liability among successively 
triggered policies, but rejected such a formula as “impossible”: 





317. See Foggan & Yang, supra note 316. 

318. See Sehr et al., supra note 316, at 14. 

319. See Hansen v. Ohio Cas. Ins. Co., 239 Conn. 537, 544 (1996); Incorporated Village of 
Cedarhurst v. Hanover Ins. Co., 611 N.Y.S.2d 417, 419 (Sup. Ct. 1994), affd as modified, 675 
N.E.2d 822 (N.Y. 1996) (“[I]f exclusion of liability is intended, which is not apparent from the 
language employed, it is the insurer’s responsibility to make such intention clearly known.”). 
This is in accord with the general rule that “it is unacceptable for an insurance company to 
provide no coverage under a policy for which it receives premiums.” UTI Corp. v. Fireman’s 
Fund Ins. Co., 896 F. Supp. 362, 378 (D.N.J. 1995) (quoting Automobile Underwriters, Inc. v. 
Fireman’s Fund Ins. Co., 874 F.2d 188, 191 (3d Cir. 1989)). 

320. Gilbert L. Bean, New Comprehensive General and Automobile Program: The Effect on 
Manufacturing Risks, Presentation before the Mutual Insurance Technical Conference (Nov. 15- 
18, 1965) quoted in Owens-Illinois v. United Ins. Co., 650 A.2d 974, 990 (N.J. 1994). 


321. Lyman J. Baldwin, Jr., Address to American Society of Insurance Management (Oct. 20, 
1965). 
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Inasmuch as the new policies afford blanket occurrence coverage it is 
possible that where the injury actually occurs over two or more policy 
periods, the Claims Department will have to make some sort of 
reasonable allocation to each. There is no proration formula in the 
policy, as it seemed impossible to develope [sic] a formula which 
would handle every possible situation with complete equity.*” 


The drafters also considered, and rejected, alternate language intended to 
prevent the cumulation or pyramiding of policy limits.** In other words, 
they rejected language that would limit the “all sums” coverage. 

The history of the writing and interpretation of the operative policy 
language demonstrates that the “all sums” coverage was expressly intended 
and understood by the liability insurance industry to mean that each 
triggered policy would be liable to pay “all sums” incurred by the policy- 
holder. For example, in 1977, senior claims representatives of major 
liability insurance companies—including Travelers, Aetna, Commercial 
Union, Continental, Fireman’s Fund, Hartford, and INA—met to discuss the 
issues arising out of coverage for asbestos and DES claims. The majority of 
the insurance companies present at that meeting specifically recognized that 
the policy language provided that the policyholder could “tap” the full 
coverage limits of any triggered policy: 


The majority view was that coverage existed for each carrier through- 
out the period of time the asbestosis condition developed, i.e., from the 
first exposure through the discovery and diagnosis. The majority also 
contended that each carrier on risk during any part of that period 
could be fully responsible for the cost of defense and loss.*** 


The issue of “allocation” arose again in the late 1970s when a number of 
insurance companies complained that the policy language was “not 
desirable because it pyramids the limits available to the insured for losses 
resulting from continuous or repeated exposures over multiple policy 
periods.”*” Again, the insurance industry rejected any attempt to clarify the 





322. Richard A. Schmalz, Address at the New Comprehensive General Liability and 
Automobile Programs, 1965 Mutual Insurance Technical Conference Proceedings, Casualty and 
Automobile Underwriting Conference (Nov. 15-18, 1965). Mr. Schmalz was a Liberty Mutual 
attorney and was later General Counsel of Hartford Accident and Indemnity Company. 

323. Explanatory Memorandum of the Joint Forms Committee to the Rating Committees of 
the National and Mutual Bureau (June 7, 1961). 

324. Memorandum of Meeting of Discussion Group, Asbestosis, held under the auspices of 
the American Mutual Insurance Alliance and American Insurance Association (Apr. 21, 1977) 
(on file with the authors). 

325. ISO Memorandum to Members of the General Liability Rules and Forms Committee 
(Apr. 18, 1978) (enclosing minutes of meeting of Mar. 28, 1978). 
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language and accepted the inevitability of pyramiding successive policy 
limits to pay for claims against the policyholder.*” 

As recently as 1991, a senior insurance claims professional acknowledged 
that, in the context of environmental claims, each primary insurance 
company on the risk has a complete duty to defend the policyholder and 
that allocation is a matter for negotiation among insurance companies, not 
the policyholder.*” That claims professional also identified a number of 
different methods that can be used.*” 

The insurance companies’ argument that allocation is required based on 
the language “during the policy period”*” is refuted by the statements of the 
insurance industry. On October 19, 20 and 21, 1960, the “Joint Forms 
Committee” of the National Bureau of Casualty Underwriters and the 
Mutual Insurance Rating Bureau met to discuss the standard form policy 
language. Participants at that meeting, including George Katz of Aetna, and 
Herbert Schoen of Hartford, discussed the intended meaning of an “all 
sums” provision, which provided that: 


[t]he company will pay on behalf of the insured all sums which the 
insured shall become legally obligated to pay as damages because of 
bodily injury or property damage occurring during the policy period 
and caused by an accident or occurrence within the United States.*” 


The committee specifically rejected any suggestion that the phrase “during 
the policy period” was meant to define—or, thus, to limit—the “sums” or 
“damages” covered by the policies: 


Mr. Wendorff questioned whether “damages” rather than “bodily 
injury or property damage” could be said to be qualified by “occurring 
during the policy period.” If so, he pointed out that only damages 
occurring during the policy period and not those extending beyond 
would be covered. The committee did not think this result would 
obtain. Rather, the “occurring during the policy period” would qualify 
its nearest antecedents, i.e., “bodily injury or property damage.”*** 


Insurance industry representatives reiterated their understanding that the 
policy language did not permit proration to the insured in a subsequent 
meeting of the Joint Forms Committee held in September, 1964: 





326. Id. See generally Thomas Baker & Eva Orlebke, The Application of Per-Occurrence 
Limits from Successive Policies, 3 ENVTL. CLAIMS J. 411, 412-19 (1991). 

327. Paul C. Reetz, Environmental Claim Handling Agreements, in INSURANCE: THIRD PARTY 
LIABILITY PROBLEMS SEMINAR, No. 0017C, June 20-21, 1991, Section B (Defense Research 
Institute). 

328. Id. 

329. See infra Section IV(B)(4). 

330. Minutes of Joint Forms Committee Meeting 2 (Oct. 19-21, 1960). 

331. Id. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 4 


Mr. Schoen [of Hartford] said that as a fundamental principle we want 
to cover everything flowing from an injurious exposure during the 
policy period. Mr. Schmaltz [of Liberty Mutual] said his understand- 
ing was the same, though it was not the approach he would choose. 
He thought Mr. Katz [of Aetna] believed that as to a protracted 
exposure, the policy in effect at the time the injury became manifest 
should pay and there should not be proration. Mr. Katz said he did 
not completely agree with Mr. Schmaltz’s remarks, and went on to 
explain that proration cannot be effectuated between the insurer and 
the claimant. Between two insurers, of course, they would prorate. 
We cannot ask our Claims Department to adjust parts of claims; also, 
we cannot defend our pro rata share of claims, but must defend the 
entire claim.*” 


As Justice Holmes put so aptly, “a page or two of history is worth a 
volume of logic.”*** A page or two of history demonstrates that insurance 
industry representatives clearly understood that the words “all sums” meant 
that each triggered policy would be liable to pay “all sums” incurred by the 


policyholder and that the policy language did not permit allocation to the 
policyholder. 


2. Insurance Companies Have Drafted Specific Clauses Which Allocate 
Liability 


Insurance companies have drafted clauses that allocate liability. 
Standard form liability insurance policies have “other insurance” clauses 
which are provisions that allocate liability among insurance companies.*™ 





332. Minutes of Joint Forms Committee Meeting 11 (Sept. 21-23, 1964) (emphasis added), 

333. New York Trust Co. v. Eisner, 256 U.S. 345, 349, 41 S. Ct. 506, 507 (1921). 

334. A typical “other insurance” clause reads: 
OTHER INSURANCE. The insurance afforded by this policy is primary insurance 
except when stated to apply in excess of or contingent upon the absence of other 
insurance. When the insurance is primary and the insured has other insurance 
which is stated to be applicable to the loss on an excess or a contingent basis, the 
amount of the company’s liability under this policy shall not be reduced by the 
existence of such other insurance. 
When both this insurance and other insurance apply to the loss on the same basis, 
whether primary, excess or contingent, the company shall not be liable under this 
policy for a greater proportion of the loss than that stated in the applicable 
contribution provision below: 
a. CONTRIBUTION BY EQUAL SHARES. If all of such other valid and collectible 
insurance provides for contribution by equal shares, the company shall not be 
liable for a greater proportion of such loss than would be payable if each insurer 
contributes an equal share until the share of each insurer equals the lowest 
applicable limit of liability under any one policy or the full amount of the loss is 
paid, and with respect to any amount of loss not so paid the remaining insurers 
then continue to contribute equal shares of the remaining amount of the loss until 
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Insurance companies have drafted co-insurance clauses in both liability 
insurance and property insurance policies,** deductibles, and they have 
drafted batch clauses*” and non-accumulation clauses.**” 

The allocation achieved by “other insurance” clauses is allocation 
between insurance companies. As one attorney who regularly represents 
insurance companies has noted, insurance companies inserted other 
insurance clauses in their policies with the intent, not to limit the total 
recovery by the policyholder, but to distribute any loss among the various 
insurance companies providing coverage.** One commentator has said that 
other insurance clauses can be regarded as “devices whereby each insurer, 
by gratuitously including such a clause in its policy, can attempt... to 
rewrite another insurer’s policy so as to shift the loss to that insurer even 
though both companies agreed to assume the risk.”*” 

“Other insurance” clauses do not provide that the liability under the 
policy is to be allocated to the policyholder. Courts have agreed with 
policyholders that “other insurance” clauses should not be applied to affect 
the rights of policyholders.*” For example, one court in Illinois explained 
that “[t]he fact that a policy may contain an “other insurance” clause does 
not affect the individual insurance company’s obligation to the insured.”*** 





each such insurer has paid its limit in full or the full amount of the loss paid. 
b. CONTRIBUTION BY Limits. If any of such other insurance does not provide for 
contribution by equal shares, the company shall not be liable for a greater 
proportion of such loss than the applicable limit of liability under this policy for 
such loss bears to the total applicable limit of liability of all valid and collectible 
insurance against such loss. 

See also Miller, supra note 311, at 416. 

335. See infra notes 346, 347 and accompanying text. 

336. An example of a batch clause reads: 

[A]s respects products liability for . .. property damage coverage: All such damage 
arising out of one lot of goods or products prepared or acquired by the named 
insured or by another trading under his name shall be considered as arising out 
of one occurrence. . 
Home Ins. Co. v. Aetna Cas. & Sur. Co., 528 F.2d 1388, 1389 (2d Cir. 1976). 
337. One “non-accumulation” clause reads: 
TOTAL LIMIT OF LIABILITY 
Regardless of the number of years this endorsement shall continue in force and 
the number of premiums which shall be payable or paid, the Company’s total 
limit of liability shall not be cumulative from year to year or period to period. 
Cincinnati Ins. Co. v. Hopkins Sporting Goods, Inc., 522 N.W.2d 837, 838 (Iowa 1994) 
(involving employee dishonesty insurance policy). 

338. Barker, supra note 316, at 652. Mr. Barker regularly represents insurance companies. 

339. 1 ALLAN D. WINDT, INSURANCE CLAIMS & DISPUTES § 7.01, at 526 (3d ed. 1995). 

340. Keene Corp. v. Insurance Co. of N. Am., 667 F.2d 1034, 1047-48 (D.C. Cir. 1981); Air 
Prods. & Chems., Inc. v. Hartford Accident & Indem. Co., 707 F. Supp. 762, 771 (E.D. Pa. 1989), 
affd in part, rev'd in part, and remanded, 25 F.3d 177 (3d Cir. 1994); Insurance Co. of N. Am. 
v. Continental Cas. Co., 431 F. Supp. 316, 319 (E.D. Pa. 1977), rev'd on other grounds, 575 F.2d 
1070, 1072 (3d Cir. 1978). 

341. Zurich Ins. Co. v. Raymark Indus., 494 N.E.2d 634, 650 (Ill. App. Ct. 1986), affd, 514 
N.E.2d 150 (Ill. 1987) (holding that each insurance policy has an “independent obligation” to 
pay the policyholder in full). 
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They do not diminish each insurance company’s obligation to the policy- 
holder. As another court explained: 


[A]pportionment among multiple insurers must be distinguished from 
apportionment between an insurer and its insured. When multiple 
policies are triggered on a single claim, the insurers’ liability is 
apportioned pursuant to the “other insurance” clauses of the policies 
or under the equitable doctrine of contribution. That apportionment, 
however, has no bearing upon the insurers’ obligations to the policy- 
holder. A pro rata allocation among insurers “does not reduce their 
respective obligations to their insured.” The insurers’ contractual 
obligation to the policyholder is to cover the full extent of the policy- 
holder’s liability (up to policy limits).*” 


In fact, “other insurance” clauses that are “escape” clauses providing that 
there is no liability if other insurance applies are looked upon with disfavor 
and are often found to be unenforceable as a matter of public policy. 
There are two principal reasons for the disfavor: (1) the excess clause is “a 
self-serving provision that attempts to make [a primary] insurer only 
secondarily liable,”** and (2) it is “unacceptable for an insurance company 
to provide no coverage under a policy for which it received premiums.”*” 

In addition to the “other insurance” clauses in liability insurance policies, 
for decades insurance companies have utilized coinsurance clauses which 
specifically require the policyholder to bear a stated percentage of costs 
covered under a policy; for example, the typical health insurance policy 
requires that the policyholder pay twenty percent of otherwise covered 
amounts. Directors’ and officers’ liability insurance policies contain 
coinsurance provisions which effectively predetermine the amount the 
insurance company will pay for a loss and the amount the corporate 
policyholder will pay.” The following type of proration clause has long 
been standard in property insurance policies: “This Company shall not be 
liable for a greater proportion of any loss than the amount hereby insured 





342. Armstrong World Indus. v. Aetna Cas. & Sur. Co., 52 Cal. Rptr. 2d 690 (Ct. App. 1996) 
(citations omitted). 

343. Automobile Underwriters, Inc. v. Fireman’s Fund Ins. Co., 874 F.2d 188 (3d Cir. 1989) 
(applying Pennsylvania law); Insurance Co. of N. Am. v. Continental Cas. Co., 575 F.2d 1070 
(3d Cir. 1978) (applying Pennsylvania law); UTI Corp. v. Fireman’s Fund Ins. Co., 896 F. Supp. 
362, 378 (D.N.J. 1995) (applying Pennsylvania law); Contrans, Inc. v. Ryder Truck Rental, Inc., 
648 F. Supp. 1461 (W.D. Pa. 1986); State Farm Mut. Auto. Ins. Co. v. Bogart, 717 P.2d 449 (Ariz. 
1986). 

344. Penton v. Hotho, 601 So. 2d 762, 764 n.3 (La. Ct. App. 1992). 

345. UTI Corp. v. Fireman’s Fund Ins. Co., 896 F. Supp. 362, 378 (D.N.J. 1995) (quoting 
Automobile Underwriters, Inc. v. Fireman’s Fund Ins. Co., 874 F.2d 188, 191 (3d Cir. 1989)). 


346. Managing D&O Exposures and New Coverage Options, JOHN LINER LETTER, Sept. 1996, 
at 5. 
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shall bear to the whole insurance covering the property against the peril 
involved, whether collectible or not.”*“” 

One clause which clearly allocates liability has been drafted by insurance 
companies and included in some insurance policies. This type of clause is 
termed a “pro rata” clause and sets forth a method by which liability may 
be apportioned to the policyholder. A typical pro rata clause provides: 


Except as provided in the foregoing paragraph, if the insured has other 
similar insurance available to him and applicable to the accident, the 
damages shall be deemed not to exceed the higher of the applicable 
limits of liability of this insurance and such other insurance, and the 
company shall not be liable for a greater proportion of any loss to 
which this coverage applies than the limit of liability hereunder bears 
to the sum of the applicable limits of liability of this insurance and 
such other insurance.” 


Insurance companies could have put a provision in the standard form 
liability insurance policy which allocated liability to the policyholder. They 
did not. College and university counsel and risk managers should resist any 
attempt to “imply” such a coverage-defeating interpretation. 


3. Majority Rule: No Allocation to Policyholder 


In the absence of an explicit allocation provision, an insurance company 
cannot limit its liability to a pro rata share of the liability.“ The Delaware 
Supreme Court recognized that “[t]he majority of courts have held that 
without a pro rata clause in the policies, the insurance companies cannot 
limit their obligations to a pro rata share or portion of [the policyholder’s]} 
liabilities.”*° 

The majority rule, that the “all sums” language obligates each insurance 
company to pay “all sums” under each of the applicable insurance policies, 
is often called the rule of joint and several liability, or the “pick-and-choose” 
rule.** 





347. Standard Form Fire Insurance Policy; see CONN. GEN. STAT. § 38a-307 (1996). 

348. Janet Booth Jones, Annotation, Combining or “Stacking” Uninsured Motorist Coverages 
Provided in Separate Policies Issued by Same Insurer to Same Insured, 25 A.L.R. 4th 6, 10, n.7 
(1983). 

349. See APPLEMAN, supra note 299, § 3905, at 436-37: 

But where there is no provision in a policy of insurance providing for prorating 
if other insurance exists upon the same subject matter, a company against whom 
suit is brought after loss cannot insist upon prorating the loss with other 
companies thereon, even though the insured may be limited to the recovery of a 
single indemnity. 

350. Monsanto Co. v. C.E. Heath Compensation & Liab. Ins. Co., 652 A.2d 30, 35 (Del. 1994). 

351. Keene v. Insurance Co. of N. Am., 667 F.2d 1034, 1047 (D.C. Cir. 1981); Monsanto Co. 
v. C.E. Heath Compensation & Liab. Ins. Co., 652 A.2d 30 (Del. 1994); Zurich Ins. Co. v. 
Raymark Indus., 514 N.E.2d 150 (Ill. 1987). See Groul Constr. Co. v. Insurance Co. of N. Am., 
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Under the majority rule,** most courts have refused to imply any 
limitation into insurance policies where no explicit limitation exists.** For 
example, the Supreme Court of Pennsylvania, in J.H. France Refractories Co. 
v. Allstate Insurance Co.,*** rejected allocation on the basis of the “compel- 
ling” policy language. The court noted that, under the policies, “the insurer 
contracted to pay all sums which the insured becomes legally obligated to 
pay, not merely some pro rata portion thereof.”*° Similarly, in New Castle 
County v. Continental Casualty Co.,*** allocation was rejected, with the court 
explaining that: 


The primary policies state that [the carrier] will pay “all sums which 
the insured shall become legally liable to pay.” The law in this circuit 
is that the policy means exactly what it says: “there is no proration of 
losses under a policy once coverage is triggered.” An insurance 
company’s liability to an insured is contractual. The terms of the 
contract are not affected by prior or subsequent coverage. [The 
carrier’s] contract with [the insured] dictates that [the carrier] is liable 
to [the insured] for all damages arising out of Tybouts Corner.*”” 





524 P.2d 427, 431 (Wash. Ct. App. 1974) (“In a dispute between an insured who has sustained 
damages of a continuing nature, and the insurance carriers providing coverage, the burden of 
apportionment is on the carriers. The question turns upon whether the damage is joint or 
several. Here, the trial court properly found joint and several liability. The damage, though 
continuing over a period of time, constituted a single injury.”). 

352. Of course, when discussing “majority” and “minority” rules, one must remember that 
many pro-policyholder decisions “disappear.” See infra Section VI. 

353. ACandS v. Aetna Cas. & Sur. Co., 764 F.2d 968, 974 (3d Cir. 1985) (citations omitted); 
see also Federal Ins. Co. v. Susquehanna Broadcasting Co., 727 F. Supp. 169, 175 (M.D. Pa.), 
affd, 928 F.2d 1131 (3d Cir. 1989); Keene Corp. v. Insurance Co. of N. Am., 667 F.2d 1034, 1048 
(D.C. Cir. 1981) (“There is nothing in the policies that provides for a reduction of the insurer’s 
liability if an injury occurs only in part during a policy period.”); New Castle County v. 
Continental Cas. Co., 725 F. Supp. 800 (D. Del. 1989), rev'd on other grounds sub nom. New 
Castle County v. Hartford Accident & Indem. Co., 933 F.2d 1162 (3d Cir. 1991); J.H. France 
Refractories Co. v. Allstate Ins. Co., 626 A.2d 502, 508 (Pa. 1993); Zurich Ins. Co. v. Raymark 
Indus., 514 N.E.2d 150, 165 (Ill. 1987) (“[T]he appellate court did not err insofar as it declined 
to order the pro rata allocation of defense and indemnity obligations among the triggered 
policies.”); Kuhn v. Grant County, 439 P.2d 155, 162 (Kan. 1968); Clow v. National Indem. Co., 
339 P.2d 82, 87 (Wash. 1959). 

354. 626 A.2d 502 (Pa. 1993). 

355. Id. at 507 (emphasis in original). The court also held that the “other insurance” clauses 
in the policies are limited to disputes among the insurance companies and do not restrict the 
policyholder’s rights against the insurance companies: “This conclusion does not alter the rules 
of contribution or the provisions of ‘other insurance’ clauses in the applicable policies. There 
is no bar against an insurer obtaining a share of indemnification or defense costs from other 
insurers under ‘other insurance’ clauses or under the equitable doctrine of contribution.” Id. 
at 509. 

356. 725 F. Supp. 800 (D. Del. 1989), rev'd on other grounds sub nom. New Castle County v. 
Hartford Accident & Indem. Co., 933 F.2d 1162 (3d Cir. 1991). 

357. Id. at 817 (quoting ACandS Inc. v. Aetna Cas. & Sur. Co., 764 F.2d 968, 974 (3d Cir. 
1985)). 
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Courts have refused to imply an allocation clause into an insurance 
policy since at least 1945. In York-Buffalo Motor Express, Inc. v. National 
Fire & Marine Insurance Co.,** the policyholder had two insurance policies 
which covered the same loss. It settled its claim with the first insurance 
company, then proceeded to trial against the second, seeking coverage for 
the full balance of the loss it suffered. The trial court rejected the bulk of 
the policyholder’s claim and, instead, limited its recovery against the second 
insurance company to a pro rata share of the liability.*° 

New York’s highest court reversed and refused to read into the policy a 
limitation where none existed: “In the absence of such a [pro rata] clause, 
the insured could recover the whole amount from any of the insurers, and 
leave [the insurance company] to obtain contribution from the other 
insurers.”*” 

In so holding, the Court of Appeals quoted with approval twc earlier New 
York decisions, both of which affirmed the right of the policyholder to seek 
its full recovery, up to the policy limits, from any insurance company whose 
policy is triggered by the loss: 


In Lucas v. Jefferson Ins. Co., [6 Cow. 635, 637], it was stated: “It is well 
settled, that upon a double insurance, though the insured is not 
entitled to two satisfactions, yet in the first action, he may recover the 
whole sum insured, leaving the defendant to recover a rateable 
satisfaction from the other insurers (1 Bl. Rep. 416). 


In Morrell v. Irving Fire Ins. Co., [33 N.Y. 429, 455], it was said: “In 
my opinion, the insured, in a case like the present, may have his 
action against both insurers jointly, or against either separately, and 
recover his full damages for the breach of the building contract, and 
leave the two insurers to an adjustment of their rights between 
themselves according to well settled rules of law applicable to 
different insurers of the same property.”*™ 


A Washington court of appeals rejected allocation of insurance coverage 
of an environmental coverage claim. In B & L Trucking & Construction Co. 
v. Northern Insurance Co.,** the court rejected the contention that the 
corporate policyholder would receive an unfair windfall as a result of the 
refusal to imply a proration limitation: 





358. 63 N.E.2d 61 (N.Y. 1945). 

359. York-Buffalo Motor Express, Inc. v. National Fire & Marine Ins. Co., 43 N.Y.S.2d 483, 
485 (Sup. Ct. 1943), affd, 50 N.Y.S.2d 845 (App. Div. 1944), rev’d, 63 N.E.2d 61 (N.Y. 1945). 

360. York-Buffalo, 63 N.E.2d at 63 (quoting JOYCE, LAW OF INSURANCE 4166 (2d ed. 1918)). 

361. Id. at 63-64. 

362. 920 P.2d 192 (Wash. Ct. App.), rev. granted, 928 P.2d 414 (Wash. 1996). 
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[The policyholder] may seem to benefit because he only paid two years 
of premiums and received seven years of coverage. However, we hold 
that the provision is at least ambiguous. If the insurer wanted to only 
be liable on a “pro rata” basis, then it could have easily limited the 
coverage by including that language—here, it states that it will pay “all 
sums” from an “occurrence” while conceding that an occurrence may 
take place over a period of time. Groul and Monsanto are reasonable 
interpretations of policy language in situations where damage occurs 
over multiple policy periods .... Though [the insurance company’s] 
interpretation may be reasonable, that would mean that there are two 
reasonable interpretations of the policy language. In such a situation, 
the interpretation most favorable to the insured applies. 


Finally, in a recent decision on this issue, the United States District Court 
for the Middle District of Florida held that, in the absence of any controlling 
state court decision on the allocation issue, the general rules of construction 
required rejection of the insurance companies’ allocation argument. In CSX 
Transportation, Inc. v. Admiral Insurance Co.,** the court was asked to 
determine an allocation of coverage for environmental sites located in 
several different states. One of those states, Pennsylvania, previously had 
rejected allocation and held that the policyholder was entitled to full 
coverage under all triggered policies. Accordingly, the court rejected 
allocation with respect to the Pennsylvania site at issue. 

The court then held that, even in those states whose courts had not yet 
addressed the allocation question, the general principles of insurance policy 
construction dictated the rejection of any allocation. It applied instead the 
“majority rule”: 


The law of the other states (Florida, Indiana, Michigan, South Carolina 
and Virginia) is less certain due to the apparent absence of any 
controlling decisions on point. However, the rule of Keene Corporation 
has been described as the “majority rule,” Monsanto Co. v. C.E. Heath 
Compensation & Liab. Ins. Co., 652 A.2d 30, 35 n.6 (Del. 1994), and the 
result achieved by that “majority rule” seems to be harmonious with 
the general principles of insurance law followed in each of the states 
in question. The courts in those states have held that any ambiguity 
or uncertainty in an insurance policy is to be resolved against the 
insurer; that coverage clauses should be construed broadly while 
exclusions should be construed narrowly; and that, in sum, an 
insurance policy is to be liberally interpreted in favor of coverage. 





363. Id. at 201. 


364. No. 93-132-CIV-J-10, 1996 U.S. Dist. LEXIS 17125 (M.D. Fla. Nov. 8, 1996). 
365. Id., slip op. at 29-30. 
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Although a few courts have allocated liability to the policyholder for 
those periods during which the policyholder was uninsured,™ the cases 
were unusual. For example, in one of the cases considered to be authority 
for the proposition that allocation to a policyholder is proper, Forty-Eight 
Insulations, Inc. v. Insurance Co. of North America,*” the policyholder 
“agree[d] that it must bear its share of the liability risk for those years in 
which it had no insurance.” 

In Stonewall Insurance Co. v. Asbestos Claims Management Corp.,** the 
Second Circuit was led mistakenly to believe that New York courts had not 
yet ruled on the allocation issue.*” In fact, as already noted, the New York 
Court of Appeals held as long ago as 1945 in York-Buffalo Motor Express, Inc. 
v. National Fire & Marine Insurance Co.*” that in the absence of an express 
proration clause, a policyholder may “tap” any triggered policy up to that 
policy’s limits. However, York-Buffalo was not cited by the policyholder in 
Stonewall, and the Second Circuit therefore had no opportunity as a result 
of the briefing to consider its controlling impact. As a result, the Stonewall 
prediction that New York would prorate the loss among policies in the 
absence of an express proration clause—and, specifically, its prediction that 
New York would assign a share to the policyholder—is unsound. 

The New Jersey Supreme Court in Owens-Illinois v. United Insurance 
Co.*” admitted that it did not base its decision on the language of the 
policies, stating, “We are unable to find the answer to allocation in the 
language of the policies.”*”* The court decided, as a matter of public policy, 
to apportion “the losses on the basis of the extent of the risk assumed, i.e., 
proration on the basis of policy limits, multiplied by years of coverage,”*”* 
with the court suggesting that the policyholder be responsible for uninsured 
periods. The court directed the trial court to appoint an allocation “master” 
to attempt to implement the court’s guidance.*” 





366. Stonewall Ins. Co. v. Asbestos Claims Management Corp., 73 F.3d 1178 (2d Cir. 1995), 
Forty-Eight Insulations, Inc. v. Insurance Co. of N. Am., 633 F.2d 1212 (6th Cir. 1980); affd on 
reh’g, 657 F.2d 814 (6th Cir. 1981); Owens-Illinois v. United Ins. Co., 650 A.2d 974 (N.J. 1994); 
Northern States Power Co. v. Fidelity & Cas. Co., 523 N.W.2d 657 (Minn. 1994); Sharon Steel 
Corp. v. Aetna Casualty & Sur. Co., 931 P.2d 127 (Utah 1997). 

367. 633 F.2d 1212 (6th Cir. 1980), affd on reh’g, 657 F.2d 814 (6th Cir. 1981). 

368. Id. at 1224. 

369. 73 F.3d 1178 (2d Cir. 1995). 

370. Id. at 1202. 

371. 63 N.E.2d 61 (N.Y. 1945). 

372. 650 A.2d 974 (NJ. 1994). 

373. Id. at 990. 

374. Id. at 993. 

375. Id. at 994. The decision in Owens-Illinois is controversial. The court left many 
unanswered questions, such as what happens (1) if the policyholder had insurance coverage, 
but the policies are now lost; or (2) if the insurance company from which the policyholder 
purchased insurance is now insolvent; or (3) if the policyholder attempted to purchase 
insurance, but no coverage was available. These and other questions have inspired many 
commentators to debate the decision’s meaning. See, e.g., Cummins & Doherty, supra note 316; 
Heintz, supra note 316; Gillespie, supra note 316. 
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The majority of courts have not allocated liability to the policyholder 
based upon the clear wording in the insurance policy which states that the 
insurance company will pay “all sums.” Those courts that have called for 
allocation have either not been fully apprised of the state of the law on the 
issue or did not make their decision based upon the language of the policy. 


4, “During the Policy Period” 


Insurance companies have argued that allocation is provided for in 
standard form liability insurance policies. The basis for their argument is 
that standard form liability insurance policies provide insurance coverage 
for losses “because of bodily injury or property damage to which this 
insurance applies caused by an occurrence.” “Bodily injury” was defined 
as “bodily injury, sickness or disease sustained by a person which occurs 
during the policy period, including death at any time resulting 
therefrom.”*” “Property damage” requires: 


Physical injury to or destruction of tangible property which occurs 
during the policy period, including the loss of use thereof at any time 
resulting therefrom, or . . . loss of use of tangible property which has 
not been physically injured or destroyed provided such loss of use is 
caused by an occurrence during the policy period.*” 


As a result of the words “during the policy period,” insurance companies 
and their counsel state that despite the clear language in the policies, the 
standard form liability insurance policies do not require that an insurance 
company pay all sums, rather they are required to pay sums “payable for 
that harm which took place during its policy period.”*” 

These contentions obfuscate the fact that standard form liability 
insurance policies do not cover bodily injury or property damage. They 
cover legal liability. The argument confuses the trigger of coverage—injury 
or damage during the policy period—with an insurance company’s 
responsibility to pay “all sums” under each triggered policy. An insurance 
policy is limited in time, but the limitation is not achieved by allocation, 
rather it is limited by the triggering event. Once an insurance policy is 
triggered, there is no allocation formula. The insurance companies’ 
argument concerning “during the policy period” relates only to the trigger 
issue. That there is a difference between trigger and the insurance coverage 
is illustrated by the “sick elephant” example. 





376. Foggan & Yang, supra note 316, at 5 (the authors regularly represent insurance 
companies). 

377. Id. See also JACK P. GIBSON & MAUREEN C. MCLENDON, COMMERCIAL LIABILITY INSURANCE 
IV(T)(15) (1973 form) (1985). 

378. Foggan & Yang, supra note 316, at 5. 
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In 1966 insurance industry speakers made presentations to educate and 
promote the then-new insurance product, the new standard form general 
liability insurance policy. The insurance industry drafters used two 
examples to illustrate the broadened property damage insurance coverage 


under the new policy form. These were the “sick elephant” and the “broken 
crane” scenarios: 


The classic example is the sick elephant case, the hypothetical 
situation where an elephant in a circus parade got sick and collapsed 
in the street, blocking the entrance to a store. Is there coverage for lost 
profits? Yes.... 

More recently, an actual case occurred wherein a crane was being 
employed to lower a safe from a window to a truck in a narrow street. 
The crane boom buckled, and the street was cordoned off while the 
hazard was removed. All stores were closed, and measurable loss of 
sales occurred. Are such damages covered? Yes, they are.*” 


The point of these two examples is that the property damage that triggers 
coverage need not be covered property damage. Neither the policyholder’s 
elephant nor the policyholder’s crane is covered. The policyholder is 
covered for its legal liability resulting from the loss of use caused by the 
damage to the policyholder’s elephant. The same for the loss of use caused 
by the damage to the policyholder’s crane. These two examples demon- 
strate that the insurance industry drafters recognized that the coverage 
provided by the liability insurance policy is coverage for legal liability, and 
that the coverage is not limited to the legal liability for the property damage 
or bodily injury which triggers the policy. 

Fireman’s Fund Insurance Company agrees that the “during the policy 
period” language does not mean that the “ultimate damage” must occur 


during the policy period. Fireman’s Fund stated that all that is required is 
that 


some physical injury to tangible property occur during the period that 
causes additional consequential damages. ... Nothing in Hartford’s 
policy requires that the ultimate injury occur during the policy period. 
Instead, all that is required is that a claim be made against [the 


policyholder] for damage that arose “because of’ damage that occurred 
during the policy period.*”° 


An interpretation of the policy limiting coverage to injury or damage 
during the policy period was expressly rejected by the court in Stonewall 





379. George Katz, The New CGL Policy - Three Views, THE AM. AGENCY BULL., 27 (Nov. 1966). 
380. Appellant’s Reply Brief and Continued Addendum at 15, 16, Fireman’s Fund Ins. Co. 
v. Hartford Fire Ins. Co., 73 F.3d 811 (8th Cir. 1996) (No. 94-3283MNST). 
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Insurance Co. v. Asbestos Claims Management Corp.,*** where the insurance 
companies tried to argue that the inclusion of the phrase “during the policy 
period” in the definition of property damage acted as a de facto limitation 
on the “all sums” language. The Second Circuit rejected that argument, and 
agreed with the conclusion of the New Jersey Supreme Court in 
Owens-Illinois, Inc. v. United Insurance Co.,** that the insurance companies’ 
interpretation did not accord with the underwriters’ intent: 


[T]he insurers’ reliance on language limiting their coverage to injury 
“which occurs during the policy period” ignores their obligation to 
indemnify for subsequent damages attributable to an injury occurring 
during the relevant policy period.*” 


The Delaware Supreme Court also has rejected the insurance companies’ 
position. In Monsanto Co. v. C.E. Heath Compensation & Liability Insurance 
Co.,** the Delaware Supreme Court held that the “during the policy period” 
language governs the triggering event, and does not serve to narrow the 
broad coverage provided by the promise to pay “all sums” for which the 
policyholder becomes liable once the policy has been triggered: 


A policy is activated by bodily injury or property damage that takes 
place “during the policy period.” The triggering language in the 
Monsanto insurance policies does not define the extent of coverage. 
Once a policy is on the risk, the unambiguous policy language requires 
the insurance company to pay “all sums” for which the policyholder 
shall become liable, up to the policy limits. That language defines 
ESLIC’s duty under its policies as the obligation to pay “all sums” for 
which Monsanto becomes liable—not a proportionate share.*” 


The words “during the policy period” should have no limiting effect on 
the insurance policy promise to pay “all sums.” The “during the policy 
period” language refers to the trigger of coverage and not to allocation of 
liability. 

5. College and University Counsel Should Resist Attempts by 
Insurance Companies to Allocate Liability 


One of the most important lessons college and university counsel can 
learn is that they must be familiar with the “lore” of insurance. Both the 
lore and the law clearly demonstrate that if pressed by insurance companies 





. 73 F.3d 1178 (2d Cir. 1995). 

. 650 A.2d 974, 988-89 (N.J. 1994). 
. 73 F.3d at 1203. 

. 652 A.2d 30 (Del. 1994). 

. Id. at 34-35 (emphasis added). 

. See supra Section I(B)(4)(d). 
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to pay a portion of the liability incurred, the college or university should 
resist doing so. 


V. INCONSISTENT POSITIONS TAKEN BY INSURANCE COMPANIES 


Colleges and university counsel should be aware of the fact that 
insurance companies have often taken inconsistent positions in legal and 
other proceedings that involve insurance coverage questions. When 
litigating against insurance companies, colleges and universities may wish 
to introduce evidence of these inconsistencies and may be able to impose 
“consistency” through the use of various doctrines. 

In the fifty plus years since the insurance industry first drafted and 
marketed standard form comprehensive general liability insurance (“CGL”) 
policies, insurance companies have had ample opportunity to explain their 
interpretation of this insurance policy. The insurance industry now tells the 
courts that it never intended to cover liabilities such as environmental 
liabilities, when, in other court proceedings, the insurance companies have 
repeatedly pleaded and proved the very opposite. 

Contrary to their current litigation position: 


e Insurance companies have represented to the courts that the 
word “damages” in the CGL coverage grant provision provides 
insurance coverage for governmentally mandated environmental 
cleanup costs;**” 

e Insurance companies repeatedly have urged courts to reject the 
“manifestation” trigger of insurance coverage in cases involving 
insurance coverage for progressive or continuous injuries or damage;*” 





387. See Insurance Rating Board, Agenda and Minutes—Meeting of the General Liability 
Governing Committee (Oct. 28, 1969). The committee was composed of senior underwriters 
from various insurance companies that were members of the IRB. 

See also A.Y. McDonald Indus., Inc. v. Insurance Co. of N. Am., 475 N.W.2d 607, 621 
(Iowa 1991); Jordan S. Stanzler and Charles A. Yuen, Coverage for Environmental Cleanup 
Costs: History of the Word ‘Damages’ in the Standard Form Comprehensive General Liability 
Policy, 1990 COLUM. BUS. L. REV. 449, 504 (1990); Allstate’s Brief in Support of Motion for Partial 
Summary Judgment at 19, Allstate Ins. Co. v. Quinn Constr. Co., 713 F. Supp. 35 (D. Mass. 
1989) (No. 85-2220-WD) (This case was settled Jan. 19, 1990). 

388. See, e.g., Brief of Plaintiffs-Appellee on Appeal at 46, Upjohn Co. v. New Hampshire 
Ins. Co., 444 N.W.2d 813 (Mich. Ct. App. 1989), rev'd on other grounds, 476 N.W.2d 392 (Mich. 
1991). This brief was filed by lawyers who represented a large number of the Lloyds of London 
underwriters and London Market insurance companies. They argued that the “continuous or 
multiple trigger approach is the most appropriate theory to be applied in the present case.” Id. 
See also Commercial Union Ins. Co. v. Sepco Corp., 765 F.2d 1543, 1544 (11th Cir. 1985); 
Hancock Laboratories, Inc. v. Admiral Ins. Co., 777 F.2d 520, 524 (9th Cir. 1985); ACandS Inc. 
v. Aetna Cas. & Sur. Co., 764 F.2d 968 (3d Cir. 1985); Commercial Union Assurance Co. v. 
Zurich Am. Ins. Co., 471 F. Supp. 1011 (S.D. Ala. 1979). 

Cf. Insurance Co. of N. Am. v. Forty-Eight Insulations, Inc., 633 F.2d 1212, 1222, 
modified, 657 F.2d 814 (6th Cir. 1981). 
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e Insurance companies repeatedly have argued that insurance 
coverage should not be forfeited because of late notice unless the 
insurance company demonstrates actual prejudice;*” 

e Insurance companies have recognized that their policies provide 
insurance coverage for the unintended consequences of intentional 
acts;*° 

e Insurance companies have acknowledged that the duty to defend 
may arise prior to the formal commencement of a legal action®™ in a 
court of law.*” 


In numerous insurance coverage cases, courts have evinced their distaste 
for insurance companies which take inconsistent positions or shift their 
litigating position in order to offer new reasons as to why insurance 
coverage should be denied.*” 

Courts have devised various methods to protect against the practice of 
asserting inconsistent positions. One well-known method is to apply the 
various estoppel doctrines. In addition, courts apply rules concerning 
admissions to hold a litigant to a previous statement and the “mend the 
hold” doctrine inhibits inconsistent positions. Finally, a court may apply 
the rule formulated in the Restatement (Second) of Contracts, section 205, 





389. See, e.g., Insurance Co. of Pa. v. Associated Int'l Ins. Co., 922 F.2d 516, 520-21 (9th Cir. 
1990). See also Post-trial Submission on Behalf of Plaintiff at 41, Hartford Accident and Indem. 
Co. v. Calvert Ins. Co., (D.N.J. 1986) (No. 84-1238). 

390. See Defendant's Memorandum of Law in Opposition to Plaintiffs Motion for Partial 
Summary Judgment at 41, Ethicon, Inc. v. Aetna Cas. & Sur. Co., 688 F. Supp. 119 (S.D.N.Y. 
1988). See also Reply Brief of Respondent CNA Casualty of California in Reply to Appellants 
Seaboard Surety Co. and Insurance Co. of N. Am. at 16, CNA Casualty of Cal. v. Seaboard Sur. 
Co., 222 Cal. Rptr. 276 (Ct. App. 1986). 

391. See Brief of Plaintiff-Appellee Liberty Mut. Ins. Co. at 10-11 Liberty Mut. Ins. Co. v. 
Continental Cas. Co., 771 F.2d 579 (1st Cir. 1985); Memorandum of Plaintiff Fireman’s Fund 
Ins. Co. in support of its Motion for Summary Judgment as to Count IX of its Complaint, 
Fireman’s Fund v. Rogerson, (D. Mass. 1985) (No. 85-0916-Y), reprinted in HAZARDOUS WASTE 
LIT. REP. 7,777, 7,7824 (Aug. 5, 1985). See also Leslie Cheek et al., Insurance Coverage for 
Superfund Liability Defense and Cleanup Costs: The Need For a Nonlitigation Approach, 19 ENV. 
L. REP. 10203, 10205 (1989). Leslie Cheek was a Senior Vice President with Crum & Forster 
Insurance Company, one of the largest insurance companies in the country, and has recognized 
that insurance companies should defend government environmental claims at the earliest 
possible stage. 

392. It is important to note that the examples in this article by no means exhaust the topic 
of inconsistent positions taken by insurance companies. For other discussions of this topic, see 
generally David Steuber, The Doctrines of Judicial and Collateral Estoppel: The 1970 Pollution 
Exclusion Clause Proceedings Before the West Virginia Insurance Commissioner, 2 ENVTL. CLAIMS 
J. 317 (1990); Eugene R. Anderson et al., Liability Insurance Coverage For Pollution Claims, 12 
U. HAw. L. REv. 83 (1990); Eugene R. Anderson & Nadia V. Holober, Insuring Against 
Inconsistencies in Litigation with a Spotlight on Insurance Coverage Litigation: The Doctrines 
of Judicial Estoppel, Equitable Estoppel, Quasi-Estoppel, Collateral Estoppel, Extra-Judicial and 
Judicial Admissions, “Mend the Hold” and “Fraud on the Court” (unpublished manuscript on 
file with authors). 

393. See, e.g., Harbor Ins. Co. v. Continental Bank Corp., 922 F.2d 357 (7th Cir. 1990). 
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which prohibits asserting a position in litigation contrary to the party’s own 
understanding. 

However phrased, courts preclude use of litigation positions that are 
inconsistent with prior positions in order to “prevent parties from making 
a mockery of justice by inconsistent pleadings.”** The Supreme Court of 
Pennsylvania explained that “‘[w]hen a man alleges a fact in a court of 
justice, for his advantage, he shall not be allowed to contradict it afterwards. 
It is against good morals to permit such double dealings in the administra- 
tion of justice.” Principles of “equity and fairness,”*” conscionability™ 
and “norms of candor and responsibility” underlie “universal judicial 
reluctance to permit litigants to ‘play fast and loose’ with courts of justice 
according to the vicissitudes of self-interest.”*” Courts do not agree with the 
“sporting theory of justice,”"“° which prompts a litigant to contradict “its 
own solemn representations to other courts, made to induce those courts to 
tule favorably to [the litigant].”*" 


A. Estoppel 


One safeguard for colleges and universities faced with insurance 
companies that assert inconsistent positions is the doctrine of 
“estoppel”—judicial estoppel in particular—which has been employed to 
preclude litigants from asserting inconsistent positions.“” Judicial estoppel 


is an “equitable doctrine which precludes a party from asserting a position 
in a legal proceeding that contradicts or is inconsistent with a previously 





394. American Nat’! Bank v. F.D.I.C., 710 F.2d 1528, 1536 (11th Cir. 1983). 

395. Tops Apparel Mfg. Co. v. Rothman, 244 A.2d 436, 438 n.8 (Pa. 1968) (quoting Wills v. 
Kane, 2 Grant 60, 63 (Pa. 1853)). 

396. Morton Int'l, Inc. v. General Accident Ins. Co. of Am., 629 A.2d 831, 874 (N.J. 1993). 

397. Brief of Appellant Transit Casualty Co. at 24, Transit Casualty Co. v. Topeka Transp. 
(Kan. Ct. App. 1982) (No. 82-54377-A) (quoting Bank of Denton v. Jesch, 163 P. 150, 152 (Kan. 
1917)). 

398. Patriot Cinemas, Inc. v. General Cinema Corp., 834 F.2d 208, 214 (1st Cir. 1987), quoted 
in F.D.I.C. v. CNA Cas. of Puerto Rico, 786 F. Supp. 1082, 1086 (D.P.R. 1991). 

399. Guinness PLC v. Ward, 955 F.2d 875, 899 (4th Cir. 1992) (quoting JAMES W. MOORE, et 
al., 1B FEDERAL PRACTICE § 0.405[8] at 765-68 (2d ed. 1971) (citations omitted)). 

400. Heimer v. Travelers Ins. Co., 400 So. 2d 771, 772-73 (Fla. Dist. Ct. App. 1981) 
(explaining that “‘[iJn earlier times, the rule we apply in this case was said to reflect the feeling 
that a party may not “mend his hold,” . . . or “blow hot and cold at the same time” or “have his 
cake and eat it too.” . . . Today, we might say that the courts will not allow the practice of the 
“Catch-22" or “gotcha!” school of litigation to succeed.) (quoting Salcedo v. Asociacion 
Cubana, Inc., 368 So. 2d 1337, 1339 (Fla. Dist. Ct. App. 1979)). 

401. In re E.I. du Pont de Nemours & Co., 918 F. Supp. 1524, 1539 (M.D. Ga. 1995), rev'd and 
remanded sub nom. Bush Ranch v. E.I. du Pont de Nemours & Co., 99 F.3d 363 (11th Cir. 1996). 

402. For a general discussion concerning estoppel see R.G. Boyers, Comment, Precluding 
Inconsistent Statements: The Doctrine of Judicial Estoppel, 80 Nw. U. L. REV. 1244 (1986); D.W. 
Henkin, Note, Judicial Estoppel—Beating Shields into Swords and Back Again, 119 U. PA. L. REV. 
1711 (1991). 
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asserted position.”“ Its name is derived from its preclusion of inconsistent 
positions when courts have relied upon prior representations of a party.“ 

The doctrine “represents a measure of protection of the integrity of the 
courts, designed to prevent litigants from ‘playing fast and loose’ with the 
courts.”"“* The doctrine is applied to protect the integrity of the judicial 
process when “a litigant attempts to take inconsistent legal positions.” 
Judicial estoppel prevents the appearance that the judiciary is controlled by 
powerful and frequent users of the judicial system.“” 

Judicial estoppel may be applied based upon an assertion made by a party 
or by a party’s counsel. “Thus, a position taken or a representation made by 
counsel in a legal brief or in argument to the court may provide a basis for 
estoppel.”™ As a result, statements made by insurance companies in legal 
briefs or in arguments to courts concerning claims handling practices and 
manuals, underwriting practices and manuals, regulatory history and 
drafting history of insurance policy provisions should be considered as 
evidence which would support the application of the doctrine of judicial 
estoppel. 





403. AFN, Inc. v. Schlott, Inc., 798 F. Supp. 219, 224 (D.N.J. 1992) (quoting Delgrosso v. 
Spang & Co., 903 F.2d 234, 241 (3d Cir. 1990)). See also In re Transrol Navegacao, S.A., 782 F. 
Supp. 848 (S.D.N.Y. 1991). 

404. The statement may have been asserted in prior testimony or affidavit (Allen v. Zurich 
Ins. Co., 667 F.2d 1162 (4th Cir. 1982)), in a legal argument or brief (Patriot Cinemas, Inc. v. 
General Cinema Corp., 834 F.2d 208, 212 (ist Cir. 1987)), or in a pleading (Murray v. 
Silberstein, 882 F.2d 61, 66-67 (3d Cir. 1987)). 

405. AFN, Inc., 798 F. Supp. at 224 (quoting Scarano v. Central R.R., 203 F.2d 510, 513 (3d 
Cir. 1953)). 

406. In re Liquidation of Integrity Ins. Co., 657 A.2d 902, 908 (N.J. Super. App. Div. 1995), 
affd, 685 A.2d 1286 (1996) (finding that surety’s position in litigation that default on one 
installment under promissory note justified damages under financial surety bonds equal to 
remaining balance due on note judicially estopped surety’s liquidator from asserting contrary 
position with respect to similar notes pledged to same bond obligee). 

407. See AFN, Inc., 798 F. Supp. at 227 n.12 (“A party’s cavalier switch of position from one 
case to the next or from one proceeding to the next is inimical to the integrity of the judicial 
system, regardless of whether the court affirmatively relies on the representation.”). See also 
Kimco of N.Y., Inc. v. Devon, 558 N.Y. S.2d 630, 633 (App. Div. 1990). Cf. Board of Educ. v. 
CNA Ins. Co., 647 F. Supp. 1495 (S.D.N.Y. 1986), affd, 839 F.2d 14 (2d Cir. 1988). 

408. AFN, Inc., 798 F. Supp. at 224 (quoting Lewandowski v. National R.R. Passenger Corp., 
882 F.2d 815, 819 (3d Cir. 1989)). It has not yet been decided whether a party may be estopped 
only when its inconsistent assertion was absolutely adopted by the court in the prior action. 
Id. at 224 n.7. The court in AFN, Inc. noted that since what is at issue when discussing the 
doctrine of judicial estoppel is the integrity of the court, “whether a court is asked to rely or has 
in fact relied on a prior inconsistent position should be a distinction without a difference.” Id. 
at 225. See Boardman Petroleum, Inc. v. Federated Mut. Ins. Co., 926 F. Supp. 1566 (S.D. Ga. 
1995), question certified, 119 F.3d 883 (11th Cir. 1997) (Federated Mutual Insurance Co.'s 
statement made in a brief in Safeco Ins. Co. of Am. v. Federated Mut. Ins. Co. was quoted and 
the court held Federated to that statement although it was contrary to what Federated was 
arguing in Boardman). 
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Even insurance companies admit that the judicial estoppel doctrine 
“promotes credibility and certainty within the judicial system.”“” 
Another type of estoppel, termed the doctrine of equitable estoppel, bars 
a party from asserting an inconsistent position when another has relied 
upon the prior position.“ This doctrine will apply regardless of whether 
the prior position was asserted in litigation.*"’ Unlike judicial estoppel, 
equitable estoppel may be used to bind a litigant to a prior out-of-court 
position, and the prior position need not have been accepted by any court.*” 
If the litigant asserting an estoppel did not rely on the prior position, a 
type of estoppel may still be applied by a court. Quasi-estoppel binds a 
litigant to its prior position in a manner similar to that of the doctrine of 
equitable estoppel; however, quasi-estoppel does not require reliance by the 
litigant asserting the doctrine.*** This doctrine is applied to protect the 
judicial system and was “developed to prevent a party from retaining a 
benefit by asserting a position to the disadvantage of another and then 
asserting a right which is inconsistent with that previous position.”*™* 
When the prior position was incorporated into a judgment of a court or 
an administrative agency, the doctrine of collateral estoppel will apply to 
bar the litigant or one in privity with the litigant from asserting an 
inconsistent position. The United States Supreme Court has stated that the 
doctrine of collateral estoppel advances the public policy objective of 
“foster[ing] reliance on judicial action by minimizing the possibility of 
inconsistent decisions.”** The doctrine may be applied “defensively” to 





409. Supplemental Memorandum of Points and Authorities of Home [Insurance Company] 
and Continental [Casualty Company] Re: Application of New York Law, at 5, Champion Int'l 
Corp. v. Aetna Cas. & Sur. Co. (Wash. 1995) (No. 90-2-09616-5). 

410. Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 599 (6th Cir. 1982). The doctrine has also 
been labeled “estoppel in pais” and “estoppel by misrepresentation.” 31 C.J.S. Estoppel § 59 
(1964). The doctrine has been codified in some jurisdictions. See, e.g., CAL. EvID. CODE § 623 
(Deering 1995); GA. CODE ANN. § 24-4-24 (1995). CAL. Evip. CODE § 623 provides that: 
“Whenever a party has, by his own statement or conduct, intentionally and deliberately led 
another to believe a particular thing true and to act upon such belief, he is not, in any litigation 
arising out of such statement or conduct, permitted to contradict it.” 

411. Trout v. Garrett, 780 F. Supp. 1396, 1425-26 (D.D.C. 1991) (finding government not 
permitted to assume litigation position inconsistent with past representations of counsel that 
it would promote women Navy employees retroactively to remedy discrimination). 

412. See, e.g., Teledyne Indus. v. National Labor Relations Bd., 911 F. 2d 1214, 1217-20 (6th 
Cir. 1990); Joleewu, Ltd. v. City of Austin, 916 F.2d 250, 252-54 (5th Cir. 1990). 

413. El Paso Nat'l Bank v. Southwest Numismatic Inv. Group, Ltd., 548 S.W.2d 942, 947 
(Tex. Ct. App. 1977) (citing 31 C.J.S. Estoppel § 107 (1964)). 

414. Iberlin v. TCI Cablevision of Wyoming, Inc., 855 P.2d 716, 727 (Wyo. 1993) (quoting 
Neiman-Marcus Group, Ins. v. Dworkin, 919 F.2d 368, 371 (5th Cir. 1990)). 

The doctrine of quasi-estoppel is often applied in tax law cases, where the doctrine is also 
known as the doctrine of the “duty of consistency.” Herrington v. Commissioner, 854 F.2d 755, 
756 (5th Cir. 1988). 

415. Montana v. United States, 440 U.S. 147, 153-54, 99 S.Ct. 970, 974 (1979), quoted in 
[Plaintiff Insurance Companies’] Memorandum of Points & Authorities in Support of Plaintiffs’ 
Motion for Summary Judgment, at 4, Highlands Ins. Co. v. Celotex Corp. (JHP) (D.D.C. 1989) 
(No. 89-2258). 
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estop a plaintiff from asserting a claim that it previously litigated and lost 
to another litigant, or it may be applied “offensively” to estop a defendant 
from relitigating issues which it previously litigated and lost to another 
plaintiff.*” 

Another variant of the “estoppel” doctrine, referred to as “prosecution 
history estoppel,” also precludes litigants from asserting inconsistent 
positions. Prosecution history estoppel has been developed and used in the 
context of patent infringement litigation. Under this doctrine, the court 
looks at limitations that a patent applicant placed on the claimed patent in 
order to obtain regulatory approval.*’” Statements made during the 
proceeding which led to the granting of the patent are considered by 
courts.*” 

Similarly, statements made to state insurance regulators during proceed- 
ings to decide whether insurance provisions may be included in policies 
issued within the state should be treated the same as statements made to the 
body that regulates patents.*” 





416. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 99 S. Ct. 645 (1979). 

417. See, e.g., Exhibit Supply Co. v. Ace Patents Corp., 315 U.S. 126, 136, 62 S.Ct 513, 518 
(1942) (barring patentee from seeking to assert claims that the patentee surrendered during the 
regulatory process); Keystone Driller Co. v. Northwest Eng’g Corp., 294 U.S. 42, 48, 55 S.Ct 262, 
265 (1935) (holding that patentee is estopped from asserting the granted patent to include 
claims it rejected in order to obtain regulatory approval); Southwall Tech., Inc. v. Cardinal IG 
Co., 54 F.3d 1570 (Fed. Cir.), cert. denied, 116 S. Ct. 515 (1995) (finding that arguments and 
amendments made during the prosecution of a patent application and other aspects of the 
prosecution history must be examined in order to determine the meaning of terms in the claims; 
the prosecution history limits the interpretations of claim terms so as to exclude any 
interpretation that was disclaimed during prosecution); Builders Concrete, Inc. v. Bremerton 
Concrete Prod. Co., 757 F.2d 255, 260 (Fed. Cir. 1985) (affirming application of prosecution 
history estoppel); Litton Sys., Inc. v. Whirlpool Corp., 728 F.2d 1423 (Fed. Cir. 1984). 

418. See Pennwalt Corp. v. Durrand-Wayland, Inc., 833 F.2d 931, 939 (Fed. Cir. 1987) 
(holding that lower court had failed to consider limitations placed on the patent by the 
applicant and only analyzed the meaning of the words in the patent itself). 

419. See Joy Technologies, Inc. v. Liberty Mut. Ins. Co., 421 S.E.2d 493, 497 (W. Va. 1992): 

An essential part of the public policy of the State of West Virginia is that the law 
of the State should be administered in such a way as to insure that foreign 
corporations which seek to do business in West Virginia act in a manner 
consistent with their studied, unambiguous, official, affirmative representations 
to the State, its subdivisions, or its regulatory bodies. [T]his Court believes that 
Liberty Mutual Insurance Company, in studied, affirmative and official 
communications with a regulatory authority of the State of West Virginia, prior to 
the institution of this action, took the position that the exclusion in question .. . 
would have a meaning and effect different from that attributed to it by the State 
of Pennsylvania .... {I]f this Court held that Pennsylvania law applied .. ., it 
would allow Liberty Mutual Insurance Company to take a position, and act in a 
manner, inconsistent with Liberty Mutual’s studied, unambiguous, official and 
affirmative representations. Such . . . would be inconsistent with, and contrary 
to, the public policy of this State. 
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B. Admissions 


Colleges and universities may be able to hold insurance companies to 
their earlier positions by use of the various doctrines concerning admis- 
sions. The effect of a judicial admission is that the matter admitted is 
conclusive against the admitting litigant in the court or administrative 
proceedings in which the statement was asserted.” Both the Federal Rules 
of Civil Procedure and the state rules of civil procedure address the doctrine 
of judicial admissions." Unlike the judicial estoppel doctrine, however, the 
judicial admissions doctrine is usually applied to preclude inconsistent 
positions within the same proceeding only.” 

Inconsistent statements made outside a judicial or administrative 
proceeding may also be admitted in litigation. Extra-judicial or evidentiary 
admissions may be admitted into evidence under state and federal rules that 
allow a party’s prior statements as “not hearsay” or as an exception to the 
hearsay rule.‘ 

Insurance companies are familiar with the doctrines concerning 
admissions. For example, St. Paul Fire and Marine Insurance Company 
stated: 


While pleadings may constitute judicial admissions before being 
amended or superseded, they become mere evidentiary admissions 
once amended and superseded. The distinction is significant. A 
judicial admission is binding upon the party making it. A superseded 
pleading constitutes only an evidentiary admission which, while 
admissible at trial, does not preclude the party from contesting the 
prior admission at trial. See United States v. GAF Corp., 928 F.2d 1253, 
1259-60 (2d Cir. 1991); Kunglig Jarvnagsstyrelsen v. Dexter & Carpenter, 
Inc., 32 F.2d 195, 198 (2d Cir.), cert. denied, 280 U.S. 579 (1929); 
Finnish Fur Sales Co. v. Furs Unlimited, Inc., 1992 WL 47372, at *2 
(S.D.N.Y. Mar. 4, 1992).** 


St. Paul also recognized that statements made in its complaint had to be 
amended or they would be bound by them. In its argument to the court for 
leave to amend, St. Paul stated: 





420. See, e.g., International Harvester Co. v. Industrial Comm’n, 523 N.E.2d 1303, 1306 (Ill. 
Ct. App. 1988). 

421. See, e.g., FED. R. Civ. P. 36; VT. R. Civ. P. 36. 

422. See Slate Printing Co. v. Metro Envelope Co., 532 F. Supp. 431, 436 (N.D. Ill. 1982) 
(holding that judicial admission not binding in subsequent action). 

423. See, e.g., FED R. Evi. 801(d)(2). 

424. See, e.g., CAL. EVID. CODE §§ 1220, 1222 (Deering 1996). 

425. Reply Memorandum in Further Support of Plaintiff's Objections to the Report and 
Recommendation of Magistrate Barbara A. Lee, at 24, St. Paul Fire and Marine Ins. Co. v. Heath 
Fielding Ins. Broking Ltd. (S.D.N.Y. 1995) (No. 91 Civ. 0748). 
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In addition, St. Paul has a good faith reason for seeking leave to 
amend. Unless St. Paul amends, allegations against Farex which St. 
Paul no longer embraces will constitute binding and conclusive 
judicial admissions by St. Paul. Kunglig Jarvnagsstyrelsen v. Dexter & 
Carpenter, Inc., 32 F.2d 195, 198 (2d Cir.), cert. denied, 280 U.S. 579 
(1929) (“When a pleading is amended or withdrawn, the superseded 
portion ceases to be a conclusive judicial admission. . . .”).*” 


C. The “Mend The Hold” Doctrine 


Another doctrine, the “mend the hold” doctrine,*” has also been 
employed by courts to bar insurance companies from shifting their litigation 
position within the same lawsuit.” Both federal and state courts have 
prohibited parties to a contract from altering and raising new positions 
during litigation to avoid performance under a contract.” The doctrine has 
been found to be especially appropriate for use in insurance coverage 
disputes.*” 

The “mend the hold” doctrine was first applied to a contract dispute by 
the United States Supreme Court in Railway Co. v. McCarthy.’ The 
defendant-railroad took the position that it could not perform the contract 
because it lacked the necessary number of rail cars. Later on in the 


litigation, the railroad suggested that it was unable to perform the contract 
due to a state Sunday-closing law. The Court refused to consider the change 
of position by the railroad company, stating that “where a party gives a 
reason for his conduct and decision touching any thing involved in a 
controversy, he cannot, after litigation has begun, change his ground, and 
put his conduct upon another and a different consideration. He is not 
permitted thus to mend his hold.”*” 





426. Reply Memorandum of Law in Support of Plaintiff's Motion for Leave to File a Third 
Amended Complaint Against Heath Fielding and to Preserve the Amended Complaint Against 
AIG, at 5, St. Paul Fire and Marine Ins. Co. v. Heath Fielding Ins. Broking Ltd. (S.D.N.Y. 1995) 
(No. 91 Civ. 0748). 

427. “Mend the hold” is a nineteenth-century wrestling term, which means to get a better 
grip or hold of one’s opponent. 

428. The doctrine has also been applied to prevent a litigant from arguing inconsistent 
positions in successive litigation. Rottmund v. Continental Assurance Co., 813 F. Supp. 1104, 
1111 (E.D. Pa. 1992) (holding that doctrine bars insurance company from litigating position 
inconsistent with position litigated earlier against other parties; application of doctrine against 
insurance company does not preclude statutory bad faith claim against it). 

429. Cf. EF Operating Corp. v. American Bldgs., 993 F.2d 1046, 1050 (3rd Cir. 1993) (“It goes 
without saying that one cannot casually cast aside representations, oral or written, in the course 
of litigation simply because it is convenient to do so.”). 

430. See Harbor Ins. Co. v. Continental Bank Corp., 922 F.2d 357, 363 (7th Cir. 1990); 
Integrated Measurement Sys. v. International Commercial Bank, 757 F. Supp. 938, 947 n.14 
(N.D. Ill. 1991). 

431. 96 U.S. 258 (1877). 

432. Id. at 267-88. 
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The.United States Court of Appeals for the Seventh Circuit, in Harbor 
Insurance Co. v. Continental Bank Corp.,*** applied the mend the hold 
doctrine to reverse a trial court ruling that refused policyholders the 
opportunity to offer evidence of inconsistent positions taken by their D&O 
insurance companies. In Harbor Insurance, the insurance companies first 
based their denials of insurance coverage on the argument that the 
policyholders had engaged in egregious behavior which voided insurance 
coverage under federal and state law. Later, the insurance companies did 
a complete about-face and argued that the policyholders had not been guilty 
of misconduct, but rather had settled the underlying lawsuits prematurely 
and thus there was no coverage obligation. 

Judge Richard Posner, writing for the court, held that the policyholder 
should have been permitted to offer evidence of inconsistent positions taken 
by the insurance companies used to justify their denials of insurance 
coverage. 

Judge Posner stated that the mend the hold doctrine is a corollary of the 
duty of good faith in contractual dealings. Further, “[a] party who hokes up 
a phony defense to the performance of his contractual duties and then when 
that defense fails (at some expense to the other party) tries on another 
defense for size can properly be said to be acting in bad faith.”** 

The Supreme Court of Oklahoma, in effect, has applied the mend the 
hold doctrine to an insurance coverage dispute. In Buzzard v. Farmers 
Insurance Co., Inc.,** the court upheld a trial court ruling prohibiting an 
insurance company from eliciting testimony it offered in order to establish 
an alternative basis for denying insurance coverage to its policyholder.*” 
The court was of the view that the evidence the insurance company was 
seeking to elicit was irrelevant to the initial grounds the insurance company 
offered for denying the policyholder’s insurance claim. Thus, the court 
refused to permit the insurance company to introduce a different position 
as to why it denied the policyholder’s insurance claim.*” 


D. Restatement of Contracts 


Traditional principles of common law can be of help to the college or 
university faced with an insurance company that takes inconsistent 
positions in connection with the interpretation of an insurance policy. For 





433. 922 F.2d 357 (7th Cir. 1990). 

434. Id. at 363. See also Davis v. Wakelee, 156 U.S. 680, 689, 15 S. Ct. 555, 558 (1885) (“It 
may be laid down as a general proposition that, where a party assumes a certain position in a 
legal proceeding, and succeeds in maintaining that position, he may not thereafter, simply 
because his interests have changed, assume a contrary position, especially if it be to the 
prejudice of the party who has acquiesced in the position formerly taken by him.”). 

435. 824 P.2d 1105 (Okla. 1991). 

436. Id. at 1114. 

437. But see Howell v. James, 818 P.2d 444, 447-48 (Okla. 1991) (permitting a party to a 
contract to plead and rely on at trial alternative theories of recovery or defense, even if 
inconsistent, under 12 OKLA. STAT. § 2008(e)(2) (West 1997)). 
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example, the Restatement of Contracts prohibits asserting a position in 
litigation contrary to the party’s own understanding:*” 


Good faith in enforcement. The obligation of good faith and fair 
dealing extends to the assertion, settlement and litigation of contract 
claims and defenses. See, e.g., §§ 73, 89. The obligation is violated by 
dishonest conduct such as conjuring up a pretended dispute, asserting 
an interpretation contrary to one’s own understanding, or falsification 
of facts.**° 


Aetna Casualty and Surety Company has itself relied on this comment to 
the Restatement and has stated in court that “[a] party cannot fairly or 
honestly use the benefit of 20/20 hindsight to excuse the unconscionability 
of asserting an argument that is entirely inconsistent with the actual fact of 
its own understanding of a contract.”*” Aetna characterized “a contracting 
party’s assertion of a Jegal position contrary to its factual understanding” as 
“basic unfairness and dishonesty.”** 

In addition, Aetna Casualty and Surety Company has alleged in court that 
one of its policyholders, Nestle Foods Corporation, violated Section 205, 
comment e, of the Restatement. Aetna recited evidence which it stated 
showed that Nestle Foods was “asserting an interpretation of the insurance 


policies that is directly contrary to its actual, demonstrated understand- 
ing.”** 


VI. THE DISAPPEARING LAW 


A. Insurance Companies Buy Away Adverse Court Decisions 


Reported court decisions do not accurately reflect insurance law. This is 
a major problem facing college and university counsel when asked for 
advice about an insurance law matter. Even when law exists to support 
insurance coverage, it can “disappear.”*** Insurance companies have been 
successful in shaping the case law surrounding insurance. This practice of 





438. RESTATEMENT (SECOND) OF CONTRACTS, § 205 cmt. e (1996). 

439. Id. (emphasis supplied). 

440. Letter from Brian R. Ade, Esq. to the Honorable Robert E. Francis, Gloucester County 
Courthouse, New Jersey 3 (June 8, 1994), Aetna Cas. & Sur. Co. v. Morton Int'l, Inc., No. L-2568- 
93, and Morton Int'l, Inc. v. Aetna Cas. & Sur. Co., No. L-1033-93. 

441. Id. 

442. Brief in Opposition to Nestle’s Motion for Partial Summary Judgment at 29, Nestle 
Foods Corp. v. Aetna Cas. & Sur. Co., (D.N.J. 1993) (No. 89-1701 CSF). 

443. Secret accords between parties in litigation became the focus of attention in light of the 
news that as part of a 1991 settlement with fish processors harmed by the 1989 Exxon Valdez 
oil spill, Exxon Corp had cut a deal in which the processors agreed to refund to Exxon most of 
their future punitive damages. See Edward Felsenthal, Secret Accords in Civil Cases are Under 
Fire, WALL ST. J., June 26, 1996, at B1. 
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rigging the reported decisions happens two ways. First, when insurance 
companies lose important cases they have been frequent users of vacatur, 
depublication and decertification in order to erase those cases.“* According 
to one insurance industry source, fifty percent of the pro-policyholder 
judicial decisions are wiped off the law books by the insurance industry.” 
Insurance companies have repeatedly offered settlements with policyholders 
conditioned upon the courts vacating and withdrawing earlier rulings.“ 
Through these mechanisms, pro-policyholder case law has been eradicated. 

Not content with “whiting out” bad decisions, insurance companies 
frequently settle cases while they are on appeal in order to keep appellate 
courts from reversing “insurance industry-friendly” lower court rulings.**’ 

Counsel for colleges and universities should be aware that when they 
search for case law on an issue involving insurance, the case law that they 
do find may be of limited utility. 


B. Decertification Under State Law 


Court opinions are routinely decertified in California. Under California 
Rule of Court 976, the Supreme Court is authorized to “decertify” any 
opinion of the state courts of appeal. Once an opinion has been decertified, 
it cannot be officially published or cited as precedent. One author reported: 
“During the last three years, the filing of amicus letters requesting 
depublication has emerged as one of the most effective yet covert ways of 
molding California law.”“* Insurance companies, in particular, have 





444. See Eva M. Rodriguez, Legal Sleight of Hand: Vacatur Policy Challenged In Supreme 
Court Appeal, TEx. LAW, May 17, 1993, at 1, 34. 

445. Philip Carrizosa, Making the Law Disappear: Appellate Lawyers Are Learning to Exploit 
the Supreme Court’s Willingness to Depublish Opinions, CAL. LAW., Sept. 1989, at 65, 66. See 
also Wendy R. Leibowitz, ‘Dog’ Cases Get Around on the ‘Net, NAT’LL.]J., Oct. 14, 1996, at A11; 
Paul M. Barrett, Critics Say that Deep-Pocketed Clients Benefit From Vacated Court Judgments, 
WALL ST. J., Sept. 24, 1996, at B15 (vacating securities fraud judgment). 

446. See, e.g., Round Rock Plaza Venture v. Maryland Ins. Co., 1996 Tex. App. LEXIS 581 
(Tex. Ct. App. Feb. 14, 1996) (No. 03-95-00108-CV); Circle “C” Ranch Co. v. St. Paul Fire & 
Marine Ins. Co., 1993 WL 142131 (Tex. Ct. App. May 5, 1993) (No. 3-91-388-CV); Bankers Trust 
Co. v. Hartford Accident & Indem. Co., 518 F. Supp. 371 (S.D.N.Y.), order vacated by Bankers 
Trust Co. v. Hartford Accident & Indem. Co., 621 F. Supp. 685 (S.D.N.Y. 1981). 

447. See Rutgers v. Liberty Mut. Ins. Co., 649 A.2d 1362 (N.J. Super. Ct. App. Div. 1994), 
appeal granted, 658 A.2d 298, appeal dismissed, 670 A.2d 1057 (N.J. 1995). See also Boeing 
Co. v. Aetna Cas. & Sur. Co., 784 P.2d 507, 515 (Wash. 1990) (discussing Travelers Ins. Co. v. 
Ross Elec. of Wash., Inc., 685 F. Supp. 742 (W.D. Wash. 1988) (“[W]hen Ross Electric’s counsel 
became aware of two superior court cases (footnote omitted) that had addressed the same issue 
before the court, they moved for reconsideration of the damages ruling on the basis of these 
decisions. Judge Bryan then wrote counsel for additional briefing on whether these superior 
court decisions were binding or if they required certification to the State Supreme Court. Soon 
thereafter, the insurers settled with Ross Electric. Thus the Ross opinion was decided without 
the benefit of the reasoning of the only Washington court to have addressed the issue.”)). 

448. Carrizosa, supra note 445 at 65. 
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enjoyed considerable success in suppressing unfavorable precedents 
through this vehicle.” 

For example, in one insurance coverage dispute, a policyholder, which 
was exposed to liability stemming from its asbestos products, accepted a 
settlement offer from its insurance company which had disputed its 
obligation to provide insurance coverage. The large settlement offer was 
conditioned upon a joint application to the court seeking to erase a 
California court decision adverse to the insurance company.*” 

Clearly, the practice of decertification both wastes scarce judicial 
resources and threatens the integrity of the common law adjudication 
process.“* This manipulation of the common law exacts a host of social 
costs, such as “the loss of precedential value for judicial decisions, and a 
diminished respect for the judicial process.”“** The elimination of a 


decision, however, may be appropriate in certain cases if subject to close 
judicial supervision.** 


C. Vacatur in the Federal Courts 


Insurance companies have been successful in using the process of vacatur 
to eliminate unfavorable decisions at the federal court level. Nearly 
identical in effect to decertification, the process of vacatur permits a losing 
party to offer a settlement to the winning side on the condition that the 
winner join it in a motion to vacate the adverse ruling. Until recently, some 
federal circuit courts of appeals have granted vacatur motions on demand.“ 

The practice of vacatur was reviewed by the Supreme Court of the United 
States. Criticizing vacatur, Justice Stevens, dissenting, wrote: 


I am persuaded that the Federal Circuit’s routine practice [of granting 
motions to vacate] is as objectionable as the practice we recently 
condemned in Cardinal Chem. Co. v. Morton Int'l, Inc.** . . . Judicial 
precedents are presumptively correct and valuable to the legal 
community as a whole. They are not merely the property of private 





449. See id. 

450. See Chubb Unit Settles With Fibreboard on Asbestos Litigation, NAT'L UNDERWRITER, June 
3, 1991, at 5. 

451. See Jill E. Fisch, Rewriting History: The Propriety of Eradicating Prior Decisional Law 
Through Settlement and Vacatur, 76 CORNELL L. REV. 589, 593 (1991). See also John G. Kester, 
Rule of Law: Appeals Courts Keep More and More Opinions Secret, WALL ST. J., Dec. 13, 1995, 
at A15; Saundra Torry, When Decisions are Written in Disappearing Ink, WASH. POST, July 25, 
1994, at F7. 

452. Fisch, supra note 451, at 641. See also Roger Parloff, Rigging the Common Law, AM. 
LAW, Mar. 1992, at 74. 

453. Neary v. Regents of the Univ. of Cal., 834 P.2d 119, 120 (Cal. 1992). 

454. See Rodriguez, supra note 444, at 1, 34. 

455. 508 U.S. 83, 113 S. Ct. 1967 (1993) (holding that the Federal Circuit should discontinue 
its practice of routinely vacating as moot declaratory judgments of patent validity upon 
affirmance of a finding that the patent had not been infringed). 
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litigants and should stand unless a court concludes that the public 
interest would be served by a vacatur.*® 


In U.S. Bancorp Mortgage Co. v. Bonner Mall Partnership,*’ the court 
refused to vacate a decision that had become moot by settlement and 
cautioned that judicial precedents are not the private property of private 
litigants. The Court concluded that “our holding must also take account [of] 
the public interest.”** 


D. Settling Cases on Appeal-Casting Pro-Insurance Industry Decisions in 
Stone 


In Rutgers University v. Liberty Mutual Insurance Co.,** the university lost 
in an insurance coverage decision that might not have been upheld by the 
New Jersey Supreme Court. Rutgers appealed the intermediate appellate 
court’s decision, and the insurance companies paid an undisclosed amount 
to Rutgers rather than risk losing and setting an adverse precedent. Big 
money was paid in Central Dauphin School District v. Pennsylvania 
Manufacturers’ Association Insurance Co.“ to keep a case away from the 
Pennsylvania Supreme Court. 

By rigging reported court decisions, insurance companies are able to 
influence policyholder conduct with respect to insurance claims and to 
impact future litigation. If a policyholder does not have access to informa- 
tion favorable to its own position, it may be more willing to settle its 
insurance coverage claim. Courts should not agree to routine depublication 
and vacatur in insurance coverage cases, and college and university counsel 
should be aware of their lack of information about what is really going on 
in the court system. Perhaps with the advent of case opinions on the 
Internet“ and greater awareness of the problem, decisions will no longer 
disappear. No ready solution appears to the problem of settling cases while 
on appeal. Perhaps the official and unofficial reporters will begin to note 
“settled on appeal” in the law books. 





456. Izumi Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips Corp., 510 U.S. 27, 40, 114 S. 
Ct. 425, 431-32 (1993) (Stevens, J., dissenting) (footnote omitted). 

457. 513 U.S. 18, 115 S. Ct. 386 (1994). 

458. Id. at 28-29, 115 S. Ct. at 392. 

459. 649 A.2d 1362 (N.J. Super. Ct. App. Div. 1994). 

460. No. 157-S-1988 (Pa. Dauphin Cty. Ct. of Common Pleas), appeal granted, No. 552 M.D. 
Alloc. Dkt. 1993, 1994 Pa. LEXIS 155 (Pa. May 16, 1994). The settlement agreement was 
entered into two months after the Pennsylvania Supreme Court agreed to hear the 
policyholder’s appeal. See also Travelers Ins. Co. v. Ross Elec. of Wash., Inc., 685 F. Supp. 742 
(W.D. Wash. 1988). 

461. See Leibowitz, supra note 445, at A11. 
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VII. COUNSEL AND RISK MANAGERS MUST WORK TOGETHER SO THAT THE 
COLLEGE OR UNIVERSITY GETS THE MOST BENEFIT FROM ITS LIABILITY 
INSURANCE 


Purchasing appropriate and sufficient liability insurance is a necessity for 
every college or university. Proper risk management planning, however, 
requires more than just buying insurance. 

There are several ways, as detailed below, that counsel and risk managers 
for colleges and universities can work together to ensure that the college or 
university derives the maximum protection from its insurance strategy. 


A. Insurance Tips for College and University Counsel 
1. Risk Managers and Counsel are Natural Allies 


Lawyers and risk managers have a lot more in common than their 
respective duties and positions on the organizational chart would suggest. 
Both lawyers and risk managers are in the business of assessing risks. Both 
want to protect their college or university from a hostile legal environment. 
Thus, they are natural allies. 

The transfer of risks from a policyholder to an insurance company 
through the purchase of insurance, and the resulting relationships, are as 
economically significant and as complex as taxes, yet the attention given to 
insurance by college and university law departments frequently is quite 
different from that accorded to taxes. 

A charitable foundation manager with a $10 million tax problem has the 
assistance of a whole cadre of sophisticated tax lawyers. Yet what happens 
to a risk manager with a $10 million insurance problem? Lacking access to 
in-house legal expertise, risk managers frequently turn to such “outsiders” 
as insurance brokers, and sometimes even to underwriters, for legal advice. 
Brokers are a good source of legal advice, but generally do not want to get 
involved with either side of an insurance coverage controversy. And asking 
advice from insurance company agents, claims persons or underwriters is 
like asking the fox for advice on how to guard the chicken coop—they are 
not exactly disinterested observers. 

Risk managers know the insurance lore—the customs of the trade, the 
ins-and-outs of the market—but not necessarily the law. Counsel should 
recognize risk managers as the professionals they are, and work closely with 
them so that the contributions of both to the college or university can be 
maximized. 


2. Self-Insurance is No Insurance 


Another source of problems is that insurance matters traditionally have 
been a function of finance operations, because they involve the preservation 
of assets. Financial officers are bottom-line oriented. When it comes to 
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insurance, they are more often interested in cost-cutting than risk-transfer- 
ring techniques. In this milieu, a risk manager, whose job it is to buy 
insurance for the college or university, is under pressure to “self-insure,” 
which looks deceptively cheap, in comparison with the cost of purchasing 
real insurance. Unfortunately, financial people often fail to appreciate that 
the hidden costs of self-insurance can be hefty. 

Whether self-insurance is called captive insurance, self-insured retention, 
fronting, or some other technical jargon,“* it may add up to a dangerous 
potential—no insurance. Even a large insurance company such as Liberty 
Mutual agrees with this statement. In its insurance training manual, Liberty 
states that “the supposed advantages of self-insurance cost-wise are largely 
illusory .... Where self-insurance plans are not soundly conceived under 
ideal conditions, they may easily amount to nothing better than non- 
insurance, a gamble... .”“* There has been and will continue to be 
litigation between insurance companies and “self-insureds” over their 
respective obligations.“ 

“Self-insurance” is often achieved by means of forming a captive 
insurance company. Colleges and universities should be aware that there 
is a big difference between being a policyholder dealing with insurance 
companies and owning or renting a captive. Putting a captive between the 
policyholder and real insurance transforms the policyholder into an 
insurance company. The treatment the former policyholder—now 
insurance company —receives from insurance companies and reinsurance 
companies is entirely different. 

A century ago, the Supreme Court held that a ceding company—the 
company purchasing the reinsurance—had an absolute, unqualified duty to 
disclose all material facts to the companies from which it bought reinsur- 
ance, and that a violation of that duty, even if unintentional, voids the 
reinsurance.“” The original insurance company, the captive insurance 
company, owes a duty of utmost good faith to the reinsurance company. To 
illustrate, as an ordinary policyholder, ABC University does not need to 
disclose anything to an insurance company if it is not asked. The duty is on 
the insurance company to ask. The situation changes dramatically when 





462. Other euphemistic names for “no insurance” are alternative risk financing, risk 
financing, risk retention groups, purchasing groups and debt-financed self insurance. 

463. LIBERTY MUTUAL INSURANCE COMPANY, INSURANCE PRINCIPLES FOR RISK CONTROL LESSON 
1, OVERVIEW at 14 (undated). 

464. Some issues surface with regularity in litigation over self-insurance. One involves the 
duty of a self-insured to its excess insurance company to settle a claim. Another issue concerns 
whether a policyholder can avoid periods of non-insurance in cases involving insurance claims 
for continuous injury over long periods of time—such as asbestos and pollution claims. In 
addition, problems may arise concerning the handling of the defense of a claim when the 
defense was handled by the college or university's counsel. The insurance company may deny 
the claim on the grounds that the college or university's counsel mishandled the defense. See 
Daniel H. Brown & Eugene R. Anderson, Controlling Insurance Defense and Settlement, ACCA 
DOCKET, Mar./Apr. 1996, at 10, 18. 

465. Sun Mut. Ins. Co. v. Ocean Ins. Co., 107 U.S. 485, 1 S. Ct. 582 (1883). 
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ABC becomes an insurance company. As an insurance company, ABC must 
disclose everything to the reinsurer, even if it is not asked. In effect, the 
captive is the guarantor of the knowledge of the reinsurance company. 

The established law regarding reinsurance companies and ceding 
insurance companies is countercultural to colleges and universities that are 
not accustomed to being insurance companies. The role reversal results in 
a massive shift in legal obligations which creates confusion that leads to 
litigation. If a reinsurance company rightly or wrongly concludes that a 
ceding captive insurance company has not met its duty to disclose, it can 
deny the claim. 

Before embarking on a self-insurance program, risk managers and counsel 
would be wise to consider the consequences carefully, and ask whether they 
would be better off with the “peace of mind” that “old-fashioned, honest-to- 
goodness” insurance provides. 


3. All “Understandings” Should Be Put in Writing 


Counsel should encourage risk managers and brokers to “put it in 
writing.” Part of the mystique of insurance is that some understandings are 
oral. Asking that an oral understanding be put in writing is viewed as a 
rude violation of an implicit code of conduct. Nevertheless, as soon as a 
broker or insurance underwriter promises that the college or university “is 
covered,” the risk manager should obtain written confirmation of the 
promised insurance coverage. 

Similarly, all communications made to the insurance company relating 
to notice and the status of claims should be in writing. Oftentimes, risk 
managers orally communicate the existence of claims to insurance 
companies without confirming the notice in writing. A good rule of thumb 
is that if it is not in writing, it does not exist. 

Counsel can also assist risk managers in setting up a formal policy for 
periodically updating insurance companies about the status of claims. 


4. Avoid Typewritten “Standard” Manuscript Policies 


Manuscript or specially written insurance policies that are simply 
typewritten versions of the printed boilerplate policies should not be 
used.“ The college or university with such a manuscript policy may lose 
the benefit of many of the legal protections available to policyholders who 
purchase standard form policies.“’ Only manuscript policies which make 
substantial and desired coverage changes should be considered for 
purchase. 





466. “Even in manuscript policies 80 percent or more of the wording is directly copied from 
the printed standard form policy provisions.” Charles H. Harry, The 1973 General Liability 
Insurance Changes, RISK MGMT., June/July 1973, at 8. 

467. See supra Section IV for a discussion of judicial interpretation of standard form 
insurance policies. 








1997] INSURANCE PRIMER 719 


5. Think Insurance After a Loss Occurs 


The walls of every college or university law department should be 
festooned with signs reminding counsel to “THINK INSURANCE.” In 
approaching insurance coverage issues, policyholders would do well to heed 
the revealing words of lawyers who regularly represent insurance compa- 
nies: “[G]iven existing case law, one would be foolish not to seek coverage 
under almost all old general liability policies."“* Whenever a lawsuit or 
claim letter arrives in the law department, counsel immediately should do 
two things. First, counsel should ask the risk manager whether the suit or 
claim is or may be covered by insurance. If the response is no, counsel 
should find out why not. Often counsel assumes a claim is not insured and 
refers it to outside counsel when, in fact, the claim is insured and should go 
to an insurance company. 

Second, counsel should assist the risk manager in examining the various 
insurance policies sold to the college or university, in order to determine 
which policies may insure the claim. Such an analysis requires detailed 
knowledge about the legal theories of the underlying claims—a subject 
about which lawyers frequently know more than risk managers. Counsel 
should also analyze other sources of insurance which may potentially cover 
a claim. Such sources may include other policyholders’ insurance policies 
which list the college or university as an additional insured,“ or the 
homeowners’ insurance policies of the individuals involved in the matter.*” 


6. Ensure that all Notices are Timely 


As soon as the college or university is aware of an occurrence or a claim, 
counsel and risk managers must act to protect the college or university by 
ensuring that notice is given in a timely and proper fashion. Unfortunately, 
unlike wine, notice does not improve with age. Insurance companies 
frequently deny coverage on the ground that the policyholder failed to give 
timely notice of the occurrence or claim.*”* In addition, notice must be 
given in the manner required by the policy. If the insurance policy requires 





468. Donald V. Jernberg & Mark C. Furse, Environmental Risk Insurance: Don’t Count On 
It, RISK MGMT., July 1987, at 48. 

469. See generally Eugene R. Anderson et al., A Sword and a Shield: Living at Ease with an 
Additional Insured Endorsement, RISK MGMT., Nov. 1991, at 53. 

470. Kirk A. Pasich, Home Stretch: Broad Range of Protection for Both First-Party and Third- 
Party Claims, L.A. DAILY J., Mar. 14, 1996, at 7 (author, who regularly represents policyholders, 
notes that homeowners’ insurance policies may provide a broad array of protection, and may 
provide coverage for liability arising out of service as an officer or director of a corporation, 
particularly a nonprofit corporation). 

471. State statutes and case law vary as to the effect of a policyholder’s untimely notice of 
a claim on the insurance company’s liability under the policy. See supra Section I(B)(6) for 
further discussion of the late notice problem. See generally Eugene R. Anderson et al., 
Draconian Forfeitures of Insurance: Commonplace, Indefensible, and Unnecessary, 65 FORDHAM 
L. REV. 825 (1996). 
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written notice to the insurance company at its headquarters, oral notice to 
the insurance broker may not be good enough.*” However, notice is usually 
given through the broker. 

The down-side of failing to act promptly to provide notice to all 
insurance companies with potential coverage may be draconian.*” In many 
states, insurance coverage is forfeited when notice is late.“ Fortunately 
most states require the insurance company to prove prejudice before 
disallowing coverage for late notice. The best practice, however, is to avoid 
taking chances and give prompt notice of a claim or occurrence. If prompt 
notice is given, the insurance company may agree to cover the claim or, 
equally important, to provide a defense.*” Even if the insurance company 
initially denies a claim, immediately notifying the company minimizes 
unnecessary disputes about late notice. Even though—by custom of the 
trade—risk managers are reluctant to give notice, counsel must insist that 
this reluctance be overcome. 


7. Find Out Where the College or University’s Past and Present Policies 
Are Today 


An important part of maintaining an efficient and responsive insurance 
program is conducting “an insurance audit.” In fact, one of the most 
important initial services counsel can provide to the policyholder is 
assistance in searching out all potentially applicable insurance coverage that 
might apply to the claims presented.*” This entails finding, analyzing and 
retaining current and past insurance policies. 

Many insurance department files are missing copies of at least some 
current, and probably many old, insurance policies. Policies dating back 
many years may be extremely useful, as they frequently do not contain 
aggregate limits. Never assume that the only policies which may apply to 
a claim are those in the active files of the policyholder’s insurance 





472. Bolivar County Bd. of Supervisors v. Forum Ins. Co., 779 F.2d 1081, 1082 (5th Cir. 
1986) (considering where policy required notice of claim “as soon as practicable” as condition 
precedent to recovery, five months delay was unreasonable; notice requirement was not 
satisfied by prior notice to insurance agent where policy expressly required that written notice 
be given to insurance company at its specified address). 

473. Draco was a 7th Century B.C. Athenian politician and law codifier. Draco’s code 
prescribed the death penalty for even trivial offenses and the term “draconian” has become a 
synonym for harsh penalties. CONCISE COLUMBIA ENCYCLOPEDIA 232 (2d ed. 1989); BLACK’s LAW 
DICTIONARY 497 (6th ed. 1990). 

474. See supra Section I(B)(6). See generally Anderson et al, supra note 471. 

475. Colleges and universities should be aware that at least one insurance company has 
recognized the unfairness of forfeiture of insurance coverage for late notice. The Aetna 
Technical Claim Manual affords its claims handlers great discretion in waiving alleged late 
notice, advising that “[i]f there is a six months’ to a year delay, use your discretion relative to 
acceptance if there is no prejudice.” AETNA TECHNICAL CLAIM MANUAL, at B-5-1 (Oct. 1977). 

476. Jerold Oshinsky & Judith Hall Howard, The Coverage Lawyer as Indiana Jones: Finding 
Lost Insurance Coverage, ENVTL. HAZARDS, July, 1990, at 1. This article outlines some of the 
steps counsel should undertake to find lost insurance coverage for their clients. 
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department. Many older liability policies were written on a broad basis 
with few exclusions, and are valuable assets worth literally millions of 
dollars. Counsel, therefore, may be looking for policies written as far back 
as the 1930s. These old policies should be located and safeguarded. 

In addition to examining company files, the policyholder should contact 
current and past brokers or insurance company agents and request that they 
review their historical records. However, counsel should not rely on the 
insurance broker to keep copies of the policies. 

There are several companies in the business of locating old insurance 
policies. The use of such an “insurance archaeologist” is usually cost 
effective. Insurance archaeologists, who established third party liability 
coverage for much of the asbestos industry in the early 1980s, have since 
been used extensively to reestablish historical insurance coverage.*” 

Make certain that the search for all insurance policies includes: 


* 


Reviewing your own insurance files and your broker’s and agent’s 
files; 

Interviewing present and former employees of your insurance 
department, brokers, and agents; 

Reviewing records of outside accountants; 

Reviewing accounting records for evidence of premium pay- 
ments; 

Reviewing your lawyers’ records, especially claims files; 
Reviewing known policies for references to other policies; 
Reviewing the available insurance policies of other businesses or 
parties that also face potential liability; 

Reviewing workers’ compensation files for documents which may 
disclose that an insurance company defended workers’ compen- 
sation cases since workers’ compensation insurance and liability 
insurance are frequently purchased from the same insurance 
company; 

Reviewing records of federal and state governments, if business 
has been conducted with them (for example, a government 
contract with the U.S. Navy may mean that there is a copy of the 
actual insurance policies in the U.S. Naval Archives in Suitland, 
Maryland); and 

Searching the London insurance market for London brokers’ 
records. 

Never forget that insurance companies should—but frequently claim that 
they do not—have copies of the insurance policies they sold to you. 





477. See Sheila Mulrennan, Insurance Archaeologists Uncover Lost Coverage, RISK MGMT., 
Mar. 1989, at 18; Randolph M. Fields, Restructuring Lost First Party Property Policies: Insurance 
Archaeology, Executive Enterprises Seminar, New York City, Sept. 21-22, 1989. 
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8. Choose Your Insurance Company Wisely 


Not only should colleges and universities purchase adequate and suitable 
insurance, but they should do so from an insurance company with a good 
claims handling history. If the insurance company which sold the 
insurance is marked by a dubious claims handling history, the insurance 
policy may be of little actual value. Insurance that does not insure is more 
dangerous than no insurance because it provides false assurances of 
protection. Two insurance consultants from Johnson & Higgins—one of the 
world’s largest insurance brokers—caution prospective policyholders to buy 
only from those insurance companies that will “‘stay the course’ and honor 
their commitments when the coverage is needed.”*” Even the president and 
chief underwriting officer for Aetna’s directors and officers (“D&O”) 
company warned of the perils of blindly buying D&O insurance policies 
from just any insurance company. “Assuming that policies or insurance 
companies are interchangeable could be a costly mistake for the [policy- 
holder].”*” 

For policyholders, it is an all too familiar scenario. In one case, former 
directors of a corporation were sued by unsecured creditors of the company 
for breaches of duty and mismanagement. The unsecured creditors were 
seeking damages in excess of $170 million. The policyholders turned to 
their D&O insurance company for defense and indemnification of the 
creditors’ lawsuit. The insurance company responded by denying insurance 
coverage to its policyholders. 

The directors and officers were subsequently advised that it would be 
necessary to sue the insurance company in order to obtain D&O insurance 
coverage. They did so and charged the insurance company with bad faith 
claims handling.“ Now they had two lawsuits instead of one. 

After some time, realizing that there was no legitimate basis for denying 
insurance coverage to its policyholders, the D&O insurance company settled 
the D&O lawsuit against its policyholders. 

Resolution of the insurance coverage dispute did not come without its 
own costs, however. The policyholders had expended tens of thousands of 
dollars of their own money to defend against the creditors’ D&O lawsuit. 
The psychological strain on the policyholders was agonizing as well—the 
policyholders had to wait on edge for four years from the point that they had 
originally sought insurance coverage before their insurance company finally 
negotiated a settlement. 





478. Kirk L. Jensen & Sanford Victor, Update on D&O Coverage, THE CORP. BOARD, July/Aug. 
1995, at 15, 16. The consultants were specifically addressing the directors’ and officers’ 
insurance coverage market, however, their comments apply to any type of liability insurance 
coverage market. 

479. Stephen Sills, Shopping the D&O Market, Risk MGMT., July 1995, at 65 (emphasis 
added). 


480. See generally Continental Ins. Co. v. Superior Court, 43 Cal. Rptr. 2d 374 (Ct. App. 
1995). 
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Unfortunately, this type of unnerving and contentious claims handling 
is indicative of the kind of wrangling that all policyholders must endure 
when their insurance companies employ hard-nosed claims handling 
practices. Once a claim has been filed, many policyholders quickly learn 
that the quality of their insurance coverage largely depends upon the quality 
of their insurance company’s claims handling practices. 

Policyholders shopping for insurance must do their homework and 
investigate the claims handling histories of the insurance companies under 
consideration.“* Insurance companies notorious for disputing claims with 
their policyholders should be avoided. Considering that potential liability 
can frequently range in the tens of millions of dollars, policyholders can be 
sure that insurance companies will not pay claims without putting up a 
good fight. 

One insurance broker recommends first interviewing insurance compa- 
nies concerning their claims handling background.“ Policyholders should 
not hesitate to ask insurance companies for references. They should also 
speak with their colleagues, insurance brokers, and state insurance 
departments in order to develop a further understanding about any 
insurance company under consideration. For policyholders, this process is 
a worthwhile endeavor. 

Potential liability for colleges and universities can be staggering. Even 
more staggering is the potential for an insurance company to dispute 
insurance coverage when the policyholder files a claim. Frequently, 
insurance companies battle their policyholders at the worst of possible 
times. Nevertheless, colleges and universities do need to purchase 
insurance that is in step with the claims that are frequently made by them. 
Before purchasing any insurance, however, the prospective policyholder 
should look into the insurance company’s claims handling history. 
Investigating these issues beforehand can help avoid unpleasant surprises 
down the road. 


VIII. CONTROL OF DEFENSE AND SETTLEMENT 


In the event that the college or university is presented with a claim and 
the insurance company is notified, a question that often arises is who 
controls the defense and settlement of the claim: the insurance company or 
the college or university? 





481. See Eugene R. Anderson & Laura V. Jones, D&O Insurers: Fair-Weather Friends?, THE 
Corp. BOARD, May 1996, at 10; Eugene R. Anderson et al., Commentary: Directors’ and Officer's 
Insurance: Choose Your Insurance Company Wisely, INS. INDUS. LITIG. REP., May 23, 1996, at 
20261. 

482. John Sherlock, Legal Malpractice Insurance Competitive; A Guide to Choosing a Carrier 
in a Crowded Marketplace, LEGAL INTELLIGENCER, June 2, 1995, at 3. 
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Primary standard form CGL insurance policies generally provide that the 
insurance company may control the defense of the policyholder, including 
the selection of defense counsel, and negotiate a settlement.“* 

In theory, the insurance company and the college or university policy- 
holder have similar interests in the quick and efficient resolution of claims, 
and the policyholder is willing to let the insurance company control the 
litigation and settlement. The theory continues that the policyholder’s 
interests will be adequately served by such an arrangement, because 
insurance companies have a fiduciary duty to their policyholders, including 
a duty of good faith and fair dealing in connection with their obligations. 
Moreover, counsel hired by the insurance company also has an independent 
duty to represent the policyholder’s interest. 

In practice, however, the interests of the policyholder and the insurance 
company are frequently at odds. Differing visions of what constitutes an 
adequate defense or a reasonable settlement cause tension to develop 
between the policyholder and its insurance company. Conflicts first arise 
when the insurance company and the policyholder disagree about the 
choice of counsel to handle the defense of claims, and most frequently when 
they disagree about whether or not to settle a claim. Insurance companies 
usually refuse to pursue counterclaims or third party claims even though 
the policyholder may believe that “the best defense is a good offense.” 


A. Duty of Insurance Company to Defend and Settle Claims Against 
Policyholder 


Insurance companies generally have the right and the duty to investigate, 
defend and settle claims that are filed against the policyholder and covered 
under the terms of the insurance policy.“* The standard form CGL 
insurance policy contains a promise from the insurance company that: 


We will pay those sums that the insured becomes legally obligated to 
pay as damages because of “bodily injury” or “property damage” to 
which this insurance applies. We will have the right and duty to defend 
any “suit” seeking those damages. We may at our discretion investigate 
any “occurrence” and settle any claim or “suit” that may result.“ 


This standard form insurance policy provision can be altered by mutual 
agreement between the insurance company and the college or university. 
Special policy endorsements may be negotiated which give the policyholder 
the right to settle claims up to a certain dollar amount without prior 





483. See generally Charles Silver & Kent Syverud, The Professional Responsibilities of 
Insurance Defense Lawyers, 45 DUKE L.J. 255 (1995). 

484. See supra Section I(B)(4)(b). 

485. THE JOHN LINER ORGANIZATION, YOUR GUIDE TO THE ISO COMMERCIAL LINES POLICIES 102 
(4th ed. 1992) (emphasis added). 
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approval of the insurance company, the right to consent to settlements, or 
the right to choose its own counsel. The insurance company will require 
larger premiums or a special arrangement in an individual case, but the time 
and money saved in later insurance coverage disputes may make it 
worthwhile in the long run to reach an early resolution of choice of counsel 
and settlement controversies. 

The standard form insurance policy generally is treated as giving the 
insurance company virtually an absolute right to determine whether, when 
and how to defend claims brought against the policyholder, as long as the 
insurance company acts within the boundaries of good faith.“ This right 
was intended to protect the financial interest of the insurance company 
against payment of unwarranted liability claims.“” The right to control the 
defense carries with it corresponding duties to indemnify and to defend. 
The duty to defend is broader than the duty to indemnify, attaching even 
in some cases where some of the claims alleged do not fall under the 
insurance policy’s coverage.*° 

In the “ordinary” case, or at least the case envisioned by a college or 
university before a claim is asserted, there is no conflict between the college 
or university and its insurance company in the handling of claims. The 
insurance company generally retains the counsel it uses on a regular basis 
to litigate and settle claims.“ Indeed, many insurance companies have a 





486. Every major insurance treatise addresses the duty to defend and the duty to exercise 
good faith, especially in the context of accepting or denying offers of settlement. See, e.g., 7C 
APPLEMAN, INSURANCE LAW AND PRACTICE §§ 4681, 4712 (1979); COUCH ON INSURANCE 2D §§ 
51:35, 51:3-51:7 (Rev. ed. 1982); ROBERT E. KEETON & ALAN I. WIDISS, INSURANCE LAW: A GUIDE 
TO FUNDAMENTAL PRINCIPLES, LEGAL DOCTRINES, AND COMMERCIAL PRACTICES 623-27, 875-80, 
988-97 (1988); WILLIAM M. SHERNOFF ET AL., INSURANCE BAD FAITH LITIGATION, ch. 3 (1995). See 
also Silver & Syverud, supra note 483. 

487. 7C APPLEMAN, supra note 486, §4681, at 3. 

488. Gulf Chem. & Metallurgical Corp. v. Associated Metals & Minerals Corp., 1 F.3d 365 
(5th Cir. 1993) (applying Texas law); Universal Underwriters Ins. Co. v. Stokes, 990 F.2d 598 
(11th Cir. 1993) (applying Alabama law); Jasper v. Employers Ins. of Wausau, 987 F.2d 453 (7th 
Cir. 1993) (applying Indiana law); National Union Fire Ins. Co. v. Structural Sys. Tech., Inc., 964 
F.2d 759 (8th Cir. 1992); Gregory v. Tennessee Gas Pipeline Co., 948 F.2d 203 (5th Cir. 1991) 
(applying Louisiana law); La Rotunda v. Royal Globe Ins. Co., 408 N.E.2d 928 (Ill. App. Ct. 
1980); Building Specialties, Inc. v. State Farm Mut. Auto. Ins. Co., 440 So.2d 984 (La. Ct. App. 
1983). 

489. See, e.g., Playboy Enters., Inc. v. St. Paul Fire & Marine Ins. Co., 769 F.2d 425 (7th Cir. 
1985); Trizec Properties, Inc. v. Biltmore Constr. Co., 767 F.2d 810 (11th Cir. 1985); St. Paul Fire 
& Marine Ins. Co. v. Sears, Roebuck & Co., 603 F.2d 780 (9th Cir. 1979); United States Fidelity 
& Guar. Co. v. Louis A. Roser Co., 585 F.2d 932 (8th Cir. 1978); Allstate Ins. Co. v. Brown, 834 
F. Supp. 854 (E.D. Pa. 1993); Village Management, Inc. v. Hartford Accident & Indem. Co., 662 
F. Supp. 1366 (N.D. Ill. 1987); Treadway v. Vaughn, 633 So.2d 626 (La. Ct. App. 1993); School 
Dist. of Shorewood v. Wausau Ins. Co., 488 N.W.2d 82 (Wis. 1992). 

For other cases supporting this proposition, see generally ALLAN D. WINDT, INSURANCE 
CLAIMS AND DISPUTES: REPRESENTATION OF INSURANCE COMPANIES AND INSUREDS § 4.12 (2d ed. 
1988). 

490. Insurance companies maintain that there are several benefits to the policyholder when 
the insurance company chooses counsel. For example, an Assistant Vice-President and Claims 
Counsel of Reliance National states that insurance companies have more experience than 
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network of outside counsel,“ with whom they have negotiated a reduced 
billing rate, to defend their policyholders. The counsel picked by the 
insurance company will litigate, settle or defend the claim under the 
direction of the insurance company. 

Although counsel is, in the technical sense, counsel for the policyholder, 
as a practical matter his or her loyalty and financial interest may lie with the 
insurance company from which he or she receives a substantial amount of 
business.*” In the “ordinary” situation where there is no conflict between 
the policyholder and the insurance company this is not a problem, 
especially where the insurance company takes full responsibility for paying 
the claims. Moreover, both the insurance company and its chosen counsel 
owe a fiduciary duty to the policyholder. Accordingly, the policyholder’s 
interests which are not adverse to the insurance company are protected. 


B. Conflicts Between Insurance Company and Policyholder Concerning 
Defense and Settlement 


1. Choice of Counsel 


With the proliferation of claims against policyholders, more and more 
conflicts have arisen between insurance companies and policyholders 


regarding the proper way to conduct the defense and settlement. These 
conflicts may arise in disputes over the selection of counsel or whether, and 
at what price, a settlement offer should be accepted. 

When the insurance company determines that a claim against the 
policyholder should be litigated, a dispute may arise between the insurance 
company and the policyholder regarding the choice of counsel. Both the 
insurance company and the policyholder will prefer to use the counsel with 
whom they associate regularly.“* Typically, the policyholder’s chosen 
counsel will be more expensive than counsel chosen by the insurance 
company. Such a conflict can be worked out through an agreement, 
especially if the policyholder is one of the insurance company’s large 





policyholders and know which counsel have “a track record of appropriately aggressive and 
successful defense of claims.” William C. Constant, The Right of the Insurer to Select Defense 
Counsel: A Benefit Under the Policy, THE CHOICE, Vol. VII, No. III, 4th Quarter 1996, at 8. The 
author also states that “as the foremost consumers of legal services, insurers are in a position 
of significant power in their ability to control legal expenses” and notes that a law firm retained 
by a particular insurance company has a clearer understanding of the insurance company’s 
reporting procedures. Id. 

491. According to Christopher C. Mansfield, general counsel of the Liberty Mutual Group, 
Liberty Mutual has a list of approximately 1,400 law firms used regularly. Angela Ward, CC 
Mansfield Saves Money 513 Ways at Liberty Mutual, CORP. LEGAL TIMES, Aug. 1995, at 16. 

492. See Silver & Syverud, supra note 483. 

493. Using regular outside counsel has special risks in insured lawsuits against directors and 
officers. 
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policyholders, or when the policyholder’s counsel has special expertise 
litigating the particular type of claim. 

A fee-splitting compromise arrangement often can be negotiated. For 
example, if the policyholder wants to use a law firm that bills at $300 per 
hour, and the insurance company wants to use a law firm that bills at $100 
per hour, a suitable compromise would be for the policyholder’s counsel to 
handle the case, with the insurance company paying $200 per hour and the 
policyholder paying the remaining $100 per hour. Sometimes, to facilitate 
such an arrangement, policyholder’s counsel will agree to reduce its rates. 

A similar situation may arise when more than one insurance company is 
involved. In such a case, the policyholder may ask each insurance company 
to contribute to the cost of defense. If the hypothetical described above 
occurred when there were two insurance companies, the policyholder could 
be relieved of any responsibility for legal fees if each insurance company 
would pay $150. 

Hourly charges also may be deceiving. The policyholder should ask both 
the insurance company’s counsel and its own counsel for a litigation plan 
and budget. Oftentimes, the two budgets will be essentially the same, 
although they may look different due to differences in billing practices. 
At worst the policyholder may be willing to shoulder the entire difference 
in cost between the two firms to induce the insurance company to use the 
policyholder’s counsel. 

With a fee-splitting arrangement, both parties will be satisfied with the 
outcome. The policyholder is satisfied because its chosen counsel, which 
it believes is more experienced than the insurance company’s counsel, is 
conducting the defense of the claim. The insurance company is satisfied 
because it is relieved of responsibility for the defense. In ordinary cases, if 
the insurance company’s counsel handles the defense, the policyholder may 
have a claim against the insurance company for legal malpractice if that 
defense is handled poorly.™ If the policyholder’s counsel is used and the 
legal services are negligently provided, the policyholder would have a claim 
only against the law firm and not against the insurance company. 

If a compromise bill paying arrangement is worked out, the satisfaction 
will not last, unless the college or university's chosen counsel is extremely 
careful about adhering to the insurance company’s billing and reporting 
requirements, which may be more stringent than those to which the 





494. Kirk A. Pasich, Disappearing Coverage: How to Avoid Being Left High and Dry by 
Insurers, A.B.A. J., June 1994, at 68. 

495. Id. 

496. Stetler v. Fosha, 809 F. Supp. 1409 (D. Kan. 1992), affd, 7 F.3d 1045 (10th Cir. 1993); 
Hartford Accident & Indem. Co. v. Foster, 528 So.2d 255, 268 (Miss. 1988). But see Merritt v. 
Reserve Ins. Co., 110 Cal. Rptr. 511 (Ct. App. 1983); Feliberty v. Damon, 517 N.Y.S.2d 632, 634 
(App. Div. 1987), affd, 531 N.Y.S.2d 778 (1988). See Silver & Syverud, supra note 483. 
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policyholder’s counsel is accustomed.“” The insurance company may have 
special requirements regarding budgets, prior approval of certain expendi- 
tures, or the format and schedule of billing. Insurance companies often 
work with a limited number of law firms, and those firms are generally 
“geared up” to accept and comply with the detailed billing requirements 
mandated by insurance companies. A college or university's chosen counsel 
must understand this, and be willing and able to change its normal 
practices. The importance of the adherence to the insurance company’s 
procedures and billing requirements cannot be overstated. Anticipate this 
problem and, if necessary, work out modifications of the insurance 
company’s requirements at the time the college or university's chosen 
counsel is retained. It is also very important for the college or university’s 
counsel to keep the insurance company advised as the case progresses and 
give the insurance company information it requests. This is necessary later 
on if the insurance company claims the policyholder acted in bad faith in, 
for example, trying the case which the insurance company wanted to settle. 


2. Reservation of Rights by Insurance Company 


Other conflicts arise between the insurance company and the policy- 
holder which may not be resolved as easily. One such situation exists 
where there is a dispute over insurance coverage, especially where the 


insurance company has sent a reservation of rights letter stating that it will 
defend the claim, but reserves the right to challenge its obligation to pay any 
damages.“” In such a situation, the college or university has to choose 
whether to accept or reject the defense by the insurance company’s counsel 
under the insurance company’s conditions. This type of dispute cannot be 
resolved before the fact, because it only arises after a claim against the 
policyholder has been made. Courts tend to favor the policyholder in these 
circumstances. 

If an insurance company offers to defend only under a reservation of 
rights, the right of the policyholder to select its own counsel is unclear. 
Some courts have held that this automatically creates a conflict of interest 
between the insurance company and the policyholder. The policyholder is 
therefore free to select its own counsel at the expense of the insurance 
company.” Some courts have held that the conflict of interest is only 





497. See AMERICAN INTERNATIONAL COMPANIES, LITIGATION MANAGEMENT PROGRAM (May 1, 
1994) (describing the policies and practices set forth by the American International Companies 
for all counsel retained by AIG member companies). 

498. Ina relatively new development, insurance companies are claiming the right to recoup 
amounts spent to defend the policyholder if it is ultimately determined that there is no 
insurance coverage. West Am. Ins. Co. v. Freeman, 44 Cal. Rptr. 2d 555, review granted and 
opinion superseded by 48 Cal. Rptr. 2d 777 (1995), review limited by 48 Cal. Rptr. 2d 897, review 
dismissed cause remanded by 59 Cal. Rptr. 2d 668 (1996). 

499. See, e.g., Northern Ins. Co. v. Allied Mut. Ins. Co., 955 F.2d 1353 (9th Cir. 1992); United 
States Fidelity & Guar. Co. v. Louis A. Roser Co., 585 F.2d 932 (8th Cir. 1978); Colonial Gas Co. 
v. Aetna Cas. & Sur. Co., 823 F. Supp. $75 (D. Mass 1993) (holding that insurance companies 
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potential rather than actual, so that the policyholder does not automatically 
get to select its own independent counsel.™ In this situation, the college or 
university may have to accept the defense offered by the insurance 
company. If the insurance company breaches its obligation to defend the 
policyholder fully, however, the policyholder has an action against the 
insurance company for breach of contract.*™ 


3. Covered and Non-Covered Claims 


A similar situation arises where the complaint against the policyholder 
contains allegations that fall both within and outside the coverage of the 
insurance policy, as in a complaint that alleges both negligent and 
intentional damage (which may not be covered by the insurance policy). In 
such a situation, a conflict of interest is virtually automatic, because the 
insurance company has an interest in helping the claimant prove the claims 
alleging intentional conduct, while the policyholder has an interest in 
having the claims alleging negligent conduct predominate. Most courts in 
this situation have concluded that the insurance company must either 
provide the policyholder with independent representation or reimburse the 
policyholder for the costs of its own counsel.*” 

If the insurance company denies coverage for some but not all of the 
claims, a conflict of interest is created. The policyholder generally will be 
advised to retain its own counsel to dispute those claims, and it is free to 
settle or litigate as it chooses. If the policyholder later sues the insurance 
company for insurance coverage for those claims as to which coverage was 
denied and wins, the insurance company will be precluded from raising 
defenses based on exclusions in the policy,” although it may be able to 
raise issues regarding the reasonableness of the settlement. The insurance 





which make unjustified disclaimer decisions are liable for reasonable costs of defense and 
settlement); LaSalle Nat'l Trust, N.A. v. Schaffner, 818 F. Supp. 1161 (N.D. Ill. 1993); CHI of 
Alaska, Inc. v. Employers Reinsurance Corp., 844 P.2d 1113 (Alaska 1993); San Diego Navy Fed. 
Credit Union v. Cumis Ins. Soc’y, Inc., 208 Cal. Rptr. 494 (Ct. App. 1984); Nandorf, Inc. v. CNA 
Ins. Cos., 479 N.E.2d 988 (Ill. Ct. App. 1985); Tank v. State Farm Fire & Cas. Co., 715 P.2d 1133 
(Wash. 1986). 

500. See Aetna Cas. & Sur. Co. v. General Dynamics Corp., 968 F.2d 707 (8th Cir. 1992). See 
generally Windt, supra note 489, § 4.18. 

501. WINDT, supra note 489, § 4.17, at 169-71. But see EnSearch Corp. v. Shand Morahan 
& Co., Inc., 952 F.2d 1485 (5th Cir. 1992). Moreover, one commentator has argued that the 
insurance company should be subject to tort liability for refusal to defend in bad faith. 
SHERNOFF ET AL., supra note 486, § 3.15. 

-502. See, e.g., Howard v. Russell Stover Candies, Inc., 649 F.2d 620 (8th Cir. 1981); Cunniff 
v. Westfield, Inc., 829 F. Supp. 55 (E.D.N.Y. 1993); Prahm v. Rupp Constr. Co., 277 N.W.2d 389 
(Minn. 1979); Public Serv. Mut. Ins. Co. v. Goldfarb, 425 N.E.2d 810 (N.Y. 1981). See generally 
Windt, supra note 489, § 4.18, at 171-72. 

503. See, e.g., EDO Corp. v. Newark Ins. Co., No. H-90-951 AHN, 1997 WL 76575 (D. Conn. 
Jan. 16, 1997); Space Conditioning, Inc. v. Insurance Co. of N. Am., 419 F.2d 836 (6th Cir. 
1970); Shawnee Auto Serv. Ctr. v. Continental Cas. Co., 782 F. Supp. 1503 (D. Kan. 1992); 
Schurgast v. Schumann, 242 A.2d 695 (Conn. 1968); Country Mut. Ins. Co. v. Murray, 239 
N.E.2d 498 (Ill. Ct. App. 1968). 
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company will be liable for the costs of the judgment within the policy 
limits, plus the costs the policyholder incurred by providing its own 
defense.™ 


4. More Than One Insurance Company 


A college or university may also encounter a conflict with its insurance 
company when there is more than one insurance company providing 
coverage to the college or university. This may occur when there is more 
than one primary insurance company providing coverage, and when there 
are primary insurance companies and excess or umbrella insurance 
companies providing coverage. In the latter situation, the primary 
insurance company may only wish to pay for a portion of the defense costs, 
arguing that the excess or umbrella insurance company should pay its share 
of the costs. The duty to defend is a duty to provide a complete defense, 
however, and the policyholder has a right to ask for a complete defense from 
its primary insurance company. Most courts have held that a primary 
insurance company must provide a complete defense, and seek contribution 
from other insurance companies later.*” 


5. Damages Claimed or Awarded in Excess of Limit of Liability 


Even when there is no dispute that the liability alleged is covered by the 
insurance policy, the policyholder may still be exposed because the claim 
or claims seek damages in excess of the limits of the policy. This can occur 
when either a single claim seeks damages in excess of the policy limits or 
similar, multiple claims have an aggregate liability in excess of the policy 
limits.” A conflict may arise if the claimant makes a settlement offer that 
is close to the policy limits. The policyholder has an interest in settling the 
case within those limits to avoid the exposure in excess of policy limits. 
The insurance company, however, has little to gain by the settlement and, 
therefore, may want to litigate the claim. 
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Most courts have not allowed the policyholder the right to choose its own 
counsel in this situation.” Insurance companies frequently advise their 
policyholders to “associate” their own counsel in the defense of the claim 
where the claim seeks damages in excess of policy limits or where there are 
allegedly uncovered claims. If the college or university is wary of the 
insurance company’s counsel, it may want to hire its own counsel, but the 
insurance company may not be obligated to pay those legal fees. Even 
though there is the potential for conflict in this situation, the insurance 
company generally retains the right to control the defense and settlement of 
the claim.** However, the insurance company still has the duty of good 
faith and fair dealing, as well as the duty to fully defend the suit. These 
duties generally have been interpreted to mean that an insurance company 
cannot refuse a reasonable settlement offer when to do so would expose the 
policyholder to liability for the amounts in excess of the policy limits. If 
the insurance company does refuse a settlement offer within policy limits, 
and plaintiff obtains a judgment in excess of those limits, the insurance 
company may be liable for the entire judgment.*” 

The leading California case of Crisci v. Security Insurance Co. of New 
Haven, Conn.,*" is an example of what may happen to a policyholder when 
an insurance company rejects a settlement offer close to the limit of liability 
in the insurance policy, but the ultimate jury verdict is far in excess of that 
limit. In Crisci, a tenant sued her landlady, Rosina Crisci, for personal 
injuries, alleging $400,000 in damages. Crisci had a general liability 
insurance policy issued by Security Insurance Company with a $10,000 
limit. Security defended Crisci in the personal injury suit, hiring a lawyer 
to defend her. Both the lawyer and the insurance company claims manager 
felt that if the case went to a jury, a verdict of not less than $100,000 would 
be awarded. During the course of the litigation, Security rejected settlement 
demands for $10,000 and $9,000. Following a trial, a jury awarded the 
claimant $101,000. The insurance company paid $10,000 and the claimant 
then sought the balance from Crisci. Crisci, an elderly immigrant widow, 
became indigent. Because of her financial situation, her health declined 
and she made several suicide attempts. 

Crisci then brought suit against Security for failure to settle the claim. 
The trial court awarded her $91,000 plus interest, plus $25,000, and 
Security appealed to the California Supreme Court. On appeal, the court 
affirmed the judgment in favor of Crisci and extended the action for breach 
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of the implied covenant of good faith and fair dealing, holding that such an 
action sounded not only in contract, but also in tort.*” 

The California Supreme Court in Crisci was highly critical of insurance 
companies that reject settlement offers within insurance policy limits, 
stating that “an insurer should not be permitted to further its own interests 
by rejecting opportunities to settle within the policy limits unless it is also 
willing to absorb losses which may result from its failure to settle.”*** 

Some commentators characterized the Crisci decision as one that could 
result in strict liability for insurance companies.*“ This characterization 
was based upon the “new rule” approved by the court in Crisci that an 
insurance company would automatically incur liability for any excess 
judgment after it rejected a settlement within the policy limits. The court 
stated: 


The proposed rule is a simple one to apply and avoids the burdens of 
a determination whether a settlement offer within the policy limits 
was reasonable. The proposed rule would also eliminate the danger 
that an insurer, faced with a settlement offer at or near the policy 
limits, will reject it and gamble with the insured’s money to further its 
own interests.** 


College and university counsel should be aware that some courts have 


suggested that there should be a stricter standard applied to insurance 
companies.” But, unfortunately for policyholders, it appears that this strict 
liability standard has not been embraced by the courts in many liability 


insurance cases.*”” 
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6. Large Deductibles 


The sale of insurance policies with large deductibles has created another 
area in which insurance companies and policyholders may come into 
conflict, because the policyholder and the insurance company are each 
responsible for a portion of any possible liability, but the levels at which 
their obligation to pay “kicks in” differ. For example, a conflict may arise 
over how to defend a case that can be settled within the deductible.*” 
Colleges and universities may prefer to litigate, because they feel that many 
claims are groundless, and/or that settling a case encourages the filing of 
additional claims. Policyholders tend to see small claims as a problem in 
the aggregate. They fear being “nickel-and-dimed” into paying out large 
sums of money because of these small claims. The insurance companies, 
on the other hand, see these smaller claims as individual events. They find 
it cheaper and easier to settle each claim without extensive investigation or 
litigation, especially when all or a significant portion of the settlement is 
paid by the policyholder because it is within the deductible. 

The policyholder and the insurance company may disagree, once again, 
about the choice of counsel. The policyholder will want its own counsel to 
represent its interest in litigating any questionable claims, and the insurance 
company will want its regular counsel, to keep costs down and to keep the 
claims settlement process running smoothly. The two may also disagree 
about whether and when to settle cases. 


C. Solutions 


Conflicts can sometimes be worked out before they arise. A large college 
or university, with a substantial amount of economic clout, or a large 
deductible, may be able to negotiate a policy endorsement whereby the 
insurance company agrees to give the college or university the right to 
choose its own counsel, or the right to approve or disapprove settlement 
offers. Many times, especially in a case where mass torts are involved, the 
interests of the policyholder and the insurance company are not as divergent 
as it might seem at first. In the long run, it may be in the interests of both 
the insurance company and the policyholder to cut off claims at an early 
stage and deter the filing of additional claims. If the policyholder and the 
insurance company get together and discuss the situation, conflicts can 
often be minimized, and a mutually satisfactory arrangement developed. 

If no endorsement exists giving the policyholder control of settlements, 
another possible arrangement involves an agreement whereby the policy- 
holder “caps” the insurance company’s liability. For example, if a claim is 
filed against the policyholder for $100,000, and the insurance company 
wants to accept a settlement offer for $50,000, the policyholder could take 
over the defense of the claim, with the agreement that if it loses the case, the 
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insurance company will not have to pay more than $50,000. This has the 
advantage of allowing the policyholder to control the defense as it sees fit, 
while the insurance company ends up no worse than if it had settled. 

If the possibility of a mutually acceptable arrangement seems slim, both 
the insurance company and the policyholder should be aware of the 
applicable legal rules. In most cases, the insurance company will prevail, 
as long as the insurance company has acted in good faith. In the case of a 
conflict over settling within the deductible, the majority of courts have held 
that, absent some policy provision giving the policyholder a right to consent 
to settlement, the insurance company is free to accept any reasonable 
settlement offer, as long as it uses good faith in doing so.°” 

Conflicts may also arise between the policyholder and the insurance 
company when there is very little insurance coverage to dispute. Many 
colleges and universities decide that their insurance needs can be better 
served by not buying insurance (“self-insuring”), or buying only excess or 
umbrella insurance to protect against catastrophic losses. For example, a 
large institution may buy insurance only for losses above $1 million. 
Frequently, the institution will provide its own defense at its own cost. 
These defense costs may or may not be applied to the non-insurance 
amount. If its liability and defense costs exceed the level for which the 
policyholder has no insurance, then the excess or umbrella insurance 
company will become obligated to pay for defense and any liability (where 
defense costs count against the deductible) under the excess or umbrella 
insurance policy. 

One of the major pitfalls in having the policyholder pick defense counsel 
is that the insurance company may later deny or challenge insurance 
coverage on the grounds that the college or university's counsel mishandled 
the defense of the claim, and that had the claim been handled properly, the 
amount the insurance company had to pay would have been less, if it 
indeed had to pay anything at all. The college or university may end up 
bearing the full weight of the judgment. 

The best way to avoid this “second guessing” is for the college or 
university and defense counsel to keep the insurance company informed 
throughout the course of the litigation. That way, the insurance company 
cannot claim to be surprised by the award of large damages. If the 
insurance company is kept well informed, it has the opportunity to step in 
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and suggest other ways of defending the case, or warn that there might be 
a problem with insurance coverage if the lawsuit proceeds. If it fails to do 
so, the insurance company may be estopped from asserting a defense of 
ineffective counsel. 

In some cases, conflicts may arise between the insurance company and 
the policyholder due to non-economic factors. A college or university may 
want to control the defense of claims, especially the settling of those claims, 
because of professional pride, or to preserve the reputation of the institu- 
tion.” Again, it is most preferable for both the insurance company and the 
college or university to attempt to anticipate and resolve such conflicts 
before they arise or as soon as they arise. A policy endorsement giving the 
college or university the right to approve or disapprove settlements may go 
a long way to making such conflicts disappear. If there is no such policy 
endorsement, the policyholder may offer to cap the insurance company’s 
liability as described above. 

Many conflicts between colleges and universities and their insurance 
companies are avoidable with foresight and a willingness to negotiate. 


D. Settlements that Exhaust Policy Limits 


The settlement that exhausts a college or universities’ insurance policy 
limits may not end the insurance company’s duty to defend. Standard form 
liability insurance policies limit the insurance company’s duty to defend as 
follows: 


Our right and duty to defend ends when we have used up the 
applicable limit of insurance in the payment of judgments or settle- 
ments under Coverages A or B or medical expenses under Coverage C. 


Efforts by insurance companies to abandon their duty to defend by 
exhausting limits of liability through settlement are widely disapproved: 


[T]he primary insurer may not walk away from the insured by paying 
relatively low limits into court and abandon the insured with a 
substantial judgment simply because the cost of appeal or other 
handling may be formidable. 


Courts and commentators routinely hold that insurance companies 
cannot act out of self interest where the duty to defend and settlements are 
involved. For example, after stating that an insurance company may settle 
a claim “in good faith,” even if the settlement reduces the amount of policy 
proceeds available, the authors of one insurance treatise state: 
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§5.04 SETTLEMENTS THAT EXHAUST POLICY LIMITS 


[S]ettlements undertaken by an insurer that exhaust policy limits will 
terminate the insurer’s defense obligations only if made in good faith 
and in the best interests of the insured. 


eek 


[S]ettlements must be consistent with the best interests of the insured 
and may not be entered into merely as a means of terminating the 
insurer's duty to defend. Otherwise, the insurer risks being subject to 
charges of bad faith.*” 


In Emcasco Insurance Co. v. Davis, the insurance company sought an 
order from the court discharging it from any further obligation to the 
policyholder, including the duty to defend, by filing a lawsuit in federal 
court and paying the policy limits into the registry of the court. The court 
rejected the insurance company’s attempt to walk away from its duty to 
defend, noting that insurance policies impose more on the insurance 
company than the mere dollar limits of liability. The court stated: 


This court firmly believes that, when the average insurance purchaser 


goes into an agent’s office and purchases an insurance policy, he 
intends to purchase more than the policy limits afforded. In addition 
to protection to the extent of those policy limits, the insureds desire, 
need, and purchase much more than that. In addition to the right to 
a defense specifically set forth in this policy and others like it, 
insureds intend to hire the expertise of that carrier to take care of them 
in times of need, and they rightfully believe that the insurance carrier 
has agreed to provide those services. They expect, and the insurance 
carrier agrees to provide, expert assistance in the administration of 
claims made against them. They contracted for experts within the 
insurance company to collect and assimilate all of the information 
necessary after an accident to determine whether they are liable and, 
if so, the dollar amount of their liability. They contract for the services 
of the insurance carrier in attempting to settle claims made against 
them and, if that proves not to be possible, to defend them in lawsuits 
that are filed. They do not contract for an insurance policy in which an 
insurance carrier quickly assesses the claims against them and “throws 
in the towel,” providing them with none of the services that they 
contracted for and expected except provision of the liability limits 
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dumped into a court, leaving them dangling at the mercy of claimants 
with substantial claims to make against them.*“ 


Courts are loath to permit an insurance company to eradicate the duty to 
defend by the simple expedient of paying out or tendering policy limits. In 
Aetna Insurance Co. v. Borrell-Bigby Electric Co.,** the Florida Court of 
Appeals addressed the question of whether an insurance company’s duty to 
defend terminated when the company paid the policy limits into the court 
registry. The court stated: 


We find this duty precludes an insurer from interpleading its policy 
limits and walking away from the defense of its insured, at either the 
trial or appellate level... . In this case Aetna acted based on its own 
best interests, disregarding the advice of its own counsel and the 
interests of its insured.” 


The Borrell-Bigby court continued: 


This is not to say that the policy provision offers no protection to the 
insurer. As to actions instituted after its policy limits have been 
exhausted through payment of a valid judgment or settlement it may 
decline to defend. However, the insurer cannot truncate its defense 
obligations by leaping to pay a questionable judgment or claim, as 
Aetna attempted to do here; it must first in good faith establish the 


validity of such a judgment before paying out its limits and ceasing to 
defend.*”’ 


An insurance company cannot put its interests ahead of those of its 
policyholder in order to exhaust the policy limits, leaving the policyholder 
to pick up the defense of remaining claims. 


IX. SETTLEMENT: THE INSURANCE COVERAGE CASE 


A. Argument For Settlement 


Over ninety-seven percent of civil lawsuits settle before trial. Disputes 
over insurance coverage are no exception. Settlement talks should start 
early. Still, how to settle an insurance coverage case is the least understood 
aspect of an insurance coverage controversy, and it is also the most 
important. Insurance companies spend huge sums on litigation. It is 
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estimated that legal costs make-up approximately fifty to seventy-five 
percent of insurance company expenditures.*” Likewise, coverage cases are 
not cheap for the policyholder. Policyholders cannot match the enormous 
legal resources pitted against them.*” 

The threat of full-blown insurance coverage litigation raises additional 
concerns for the policyholder that weigh in favor of settling. Policyholders 
can “face tremendous uncertainty and the possibility of total defeat.”"*° One 
of the most frequently expressed fears of policyholders is that litigation will 
impair negotiations for purchasing future insurance.’ Even if insurance 
coverage can be purchased, policyholders fear that premiums will go up.*” 

Involvement in insurance coverage litigation may increase the college or 
university policyholder’s visibility in the underlying tort or other action 
against it. Consequently, any college or university trying to maintain a low 
profile, whether for purposes of public relations or to limit future liability 
exposure, should consider the possibility that insurance coverage litigation 
will make it a more conspicuous target. “Well financed counsel for 
insurance carriers may, through extensive pretrial discovery, provide 
underlying claimants with a wealth of evidentiary material, however 
inadvertently.”** Underlying claimants may seek to obtain production of 
all depositions and documents produced in the insurance coverage case. 
This is true even where discovery has taken place in the insurance coverage 
action pursuant to a protective order.*™ 


Generally speaking, the outside law firm retained to litigate the college 
or university's insurance coverage case should not conduct settlement 
negotiations concerning that case with the insurance companies. This 
appears to be counter-intuitive. Outside firms can give enormous and 
resourceful support to the persons handling the settlement negotiations, but 
it is a mistake of major proportions for outside firms to be directly involved 
in the settlement negotiations. The reason: law firms that conduct 
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settlement negotiations put themselves in the position of being “claims 
handlers,” hence potential trial witnesses. With some regularity, when 
insurance coverage trial counsel has been involved in claims handling and 
settlement negotiations, the insurance companies whisper to the policy- 
holder lawyers just before trial: “Oh, by the way Ms. or Mr. Trial Lawyer for 
the college or university, we are going to call you or members of your firm 
as witnesses at the trial to establish the unreasonableness of the pre-trial 
conduct of your policyholder.” The threat to disqualify trial counsel 
certainly promotes rapid pre-trial settlement, but usually on policyholder- 
unfriendly terms. Rightfully concerned that new trial counsel could not 
possibly manage to absorb years of litigation in a few weeks, the college or 
university may feel compelled to settle on the terms dictated by the 
insurance company. 

When the policyholder’s counsel acts as claims handler they subject 
themselves to discovery, including depositions and production of files.** 
The threat of discovery of lawyers and their files may inhibit the policy- 
holder’s efforts to seek discovery from the insurance company lawyers. 

During the settlement negotiations, the college or university should look 
to their insurance broker for help. The positive role of insurance brokers in 
helping settle insurance coverage cases is underestimated. Many brokers 
have claims departments with extensive experience in settling cases. 


B. Two Tracks Are Better Than One 


A successful two-track strategy combines settlement negotiations with 
litigation. The goal of this strategy is to induce favorable and early 
settlements using an aggressive litigation track and a second track involving 
persistent and planned settlement negotiations.** In one instance, just 
eighteen months after commencing its insurance coverage case against a 
large number of insurance companies, a policyholder was able to recover 
$45 million from its insurance companies. The policyholder attributed its 
success to reasonable settlement expectations, skilled litigators, in-house 
negotiators with settlement authority and flexibility, and an activist judge.*” 

Unfortunately, many times a lawsuit appears to be a precondition to 
serious negotiation with insurance companies. Though time-consuming 
and costly, litigation may be the only way to bring insurance companies to 
the bargaining table.** 

Because litigation can present a slew of perils for both policyholders and 
insurance companies, settlements are the most common method of resolving 
insurance coverage cases. Settlement agreements must be crafted carefully. 
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The consequences of a faulty settlement can spell disaster for the policy- 
holder.*” 

Sometimes choice of forum for the potential lawsuit is important.” In 
such instances, if a policyholder decides to negotiate before filing a lawsuit, 
it should get an agreement with its insurance company allowing it to choose 
the forum if settlement talks break down.*** 

To put a stop to mounting legal costs, parties sometimes agree to suspend 
litigation to allow time for a settlement. This strategy is not recommended 
because it takes the pressure off the negotiators. A “standstill” agreement 
may reduce the policyholders’ settlement leverage. Delay often is what 
insurance companies want most, so it is usually worth the additional 
litigation costs to keep the pressure on the litigation track. If a policy- 
holder considers a standstill, it should not be open-ended. 


C. Negotiation Prerequisites 
1. Assemble a Strong Team 


The negotiating team should consist of persons familiar with (1) 
liabilities (past and future), (2) insurance coverage (past and present), and 
(3) the issues common to insurance coverage disputes. 


2. Be Better Prepared Than the Other Side 


Before negotiating with any insurance company, the college or university 
policyholder should ask the following: 


* What has already been spent? How much will it cost to defend in 
the future? What are the conservative estimates for future losses? 
* What is the source of liability? 


* What do the insurance policies say? Are there deductibles, self- 
insured retentions (“SIRs”), retrospective premium agreements 
(“retros”), or exclusions? If so, what do they say? Is there an aggregate 
limit for the claims? How much of the policies are already exhausted? 
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3. Calculate the Insurance Company’s Exposure 


After obtaining the information, the college or university policyholder 
should put it on spreadsheets. The data should then be studied to 
determine the exposure for each insurance company. 

For long tail or long term liabilities, such as environmental or products 
liability, there are infinite varieties of calculation methods. Use a 
computer model.™ For each claim of liability, begin by apportioning the 
loss over the exposure period (or the available coverage period, whichever 
is shorter). Once this is done, the policyholder will know which of its 
insurance companies are at risk for each claim. The policyholder can then 
combine the information concerning the claims with its insurance policy 
terms (that is, per occurrence and aggregate limits, deductibles, self-insured 
retentions, and retrospective premium agreements), and plug all the 
information into a spreadsheet program. By manipulating this information, 
using different insurance coverage theories, a range of liabilities can be 
created for each primary, umbrella and excess insurance company.™ 


D. Negotiations and Alternatives to Litigation 


In complex multi-insurance company insurance coverage cases, 
negotiations sometimes begin by bringing all the insurance companies 
together at the same time. Such a meeting is unlikely to produce a prompt 
settlement, but it is a start and may be a good way to communicate general 
information. Many times it brings the insurance companies together to form 
an anti-policyholder network. Since the negotiations are numerous and 
complex, settlements usually take place individually—insurance company 
after insurance company. 

When a dispute arises between a college or university and its insurance 
companies, there are alternatives to litigation. For example, the college or 
university can enlist the help of a “confidential listener.” A confidential 
listener can help parties by determining whether further negotiations would 
be productive. A confidential listener simply listens to one party and then 
to the other party and probes their respective positions. The confidential 
listener then tells each party, without indicating the position taken by the 
other party, that they should or should not continue to negotiate. Confiden- 


tial listeners may be used on an issue-by-issue basis or on a case-by-case 
basis. 





543. Paul C. Reetz, Environmental Claim Handling Agreements, INSURANCE: THIRD PARTY 
LIABILITY PROBLEMS SEMINAR, No. 0017C, June 20-21, 1991 (Defense Research Institute); Eugene 
R. Anderson, et al., Basic Negotiating Strategy for Coverage Disputes, ENVTL. CORP. COUNS. REP., 
July, 1994, at 6. 

544. See Brown, supra note 529, at 122. 

545. Ann V. Kramer et al., The Settlement of Complex Environmental Insurance Coverage 
Actions: A Guide for Corporate Counsel, Paper Submitted To American Corporate Counsel 
Assoc., Greater New York Chapter (Jan. 27, 1992)(unpublished paper, on file with authors). 
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A popular and productive settlement method is non-binding mediation. 
Here, the mediator meets the parties, individually and together, and 
explores and tests each party’s position in an attempt to pound out a 
settlement. 

Binding mediation is also an option for parties embroiled in insurance 
coverage disputes. Here, both parties discuss with the mediator their 
positions. The mediator makes a final binding decision. Binding media- 
tion, like binding arbitration, is not recommended for policyholders. 

Arbitration is a more formal proceeding. In arbitration, the parties 
present their respective positions along with evidence to an arbitrator or 
panel of arbitrators. The arbitrator or arbitrators then render a writ- 
ten—usually very short—decision. From a policyholder perspective, 
arbitration is not a preferred method of resolving insurance coverage 
disputes.**” Overall, arbitration decisions have proven to be policyholder 
unfriendly. 


E. Negotiating Well-Crafted Settlements 
1. Avoid Complete Buy-Backs 


Insurance companies strive to limit their future liabilities. As a result, 


they frequently seek to “buy back” coverage in whole or in part. In a 
complete buy-back, a policy is treated as though it never existed—an ideal 
outcome, perhaps, for insurance companies. A complete buy-back leaves 
the policyholder without insurance coverage for future claims of the same 
nature and of a completely different nature. Environmental insurance 
coverage cases are usually settled reserving future insurance coverage for 
unknown sites and any bodily injury claims. 


2. All Settlements Net of Retro 


If the policyholder has a retrospective premium agreement, it should 
make certain that the settlement agreement specifically provides that any 
settlement agreed to is net of the retrospective premium adjustment or any 
other charges.” Understanding retrospective premium agreements is an 
absolute must.*° Because of internal accounting requirements, some 





546. See David Garfield Roland, Arbitration—A Good Idea that Does Not Work, INS. ADVOC., 
June 8, 1996, at 23. 

547. See Lorelie S. Masters, Alternative Dispute Resolution: Policies Can Compel Arbitration, 
LEGAL TIMES, Sept. 16, 1996, at S31. 

548. Anderson & Rodriguez, supra note 531. 

549. Eugene R. Anderson et al., Basic Negotiating Strategy for Coverage Disputes, ENVTL. 
Corp. COUNS. REP., July 1994, at 6, 7. 

550. See John N. Ellison & Eugene R. Anderson, Retrospective Insurance Premiums: Buyer 
Be Aware, RISK MGMT., Dec. 1996, at 42; John N. Ellison & Eugene R. Anderson, Retrospective 
Insurance Premiums (R.I.P.): “Rest in Peace” or “Regrettable Insurance Program?” MANAGING 








1997] INSURANCE PRIMER 743 


insurance companies will raise the settlement amount on paper, subtract the 
retrospective adjustment, and then issue the check for the agreed amount. 
As a precaution, always review the arithmetic before reaching any 
agreement with respect to retrospective premium adjustments. 


3. Beware of Indemnification Provisions 


Insurance companies frequently ask for an indemnification provision in 
the settlement agreement. This involves language pledging the policyholder 
to “defend, indemnify and hold harmless” the settling insurance companies 
against claims by third parties and non-settling insurance companies. 
Insurance companies say that they seek such provisions to help “close the 
door against future attack.” 

Remember that the college or university is not an insurance company. 
Indemnification and litigation is the insurance company’s business, and is 
not the business of an educational institution. Indemnification provisions 
have the effect of turning the policyholder into an insurance company. 
Indemnification provisions without a cap expose policyholders to financial 
risk in excess of the amount of the settlement.*’ They may expose the 
policyholder to the legal fees of counsel for the insurance company if the 
insurance company defends claims against it, such as claims under the 
“other insurance” clauses. 

If indemnification is a “deal breaker,” as it is with some insurance 
companies, the policyholder’s fall-back should be to cap the indemnity at 
the settlement amount. Policyholders should not provide indemnity for 
more dollars than they receive in the settlement. Insist that the insurance 
company pay to defend the indemnity at its own expense. 


4. Allocation Issues 


Once a policyholder agrees on a settlement amount, its work is not 
finished. The policyholder should review and sign off on the insurance 
company’s allocation of the settlement amount among the triggered 
policies.*” It is also important to avoid closing out good policies with the 
prospect of future coverage and try to allocate as much as possible to the 
more limited insurance policies. If the parties cannot agree on an allocation, 





RISK FOR LOSS PREVENTION & COST CONTROL, Dec. 1996, at 4; Eugene R. Anderson & Glenn F. 
Fields, Retrospective Insurance Premiums: The Law Favors the Policyholder, RISK MGMT., Nov. 
1993, at 50. 

551. Eugene R. Anderson et al., Resolving the Environmental Insurance Coverage Crisis: A 
Policyholder’s Perspective, Paper submitted to American Risk and Insurance Association Annual 
Meeting, Environmental Risk And Insurance Issues of the 1990s, San Diego, Cal. (Aug. 20, 1991) 
(unpublished paper, on file with authors). 

552. Eugene R. Anderson et al., Environmental Insurance: Sixteen Ways to Win a Better 
Settlement, AKOO POLICYHOLDER ADVISOR, Dec. 1992, at 4. For discussion of allocation, see 
supra Section IV(B). 
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leave the settlement agreement silent rather than agree to the insurance 
company’s position. 

A policyholder should not insist upon allocations with an eye primarily 
on its claims against other insurance companies. While it is desirable to 
trigger excess insurance policies, keep in mind that the excess insurance 
companies are going to dispute any allocation that triggers their policies.*™ 
If there are allocation issues, or questions about the impact of the settlement 
on other insurance companies, consider asking the court to approve the 
settlement “on notice to all parties.” This may bind the other insurance 
companies. 


5. Releases 


All “release” language should be carefully reviewed to avoid any 
unintended releases of claims. Releases should be mutual.*™* 


6. Subrogation 


When an insurance company pays or settles a claim, it is frequently 
subrogated to the policyholder’s rights, if any, against third parties.*° Often 
the third parties are individuals or entities with whom the policyholder has 
some relationship. Subrogation is bad news for policyholders in most 


cases.** Attempt to have the insurance company waive any subrogation 


rights. 


7. Be Creative 


If a policyholder is prepared to be creative, it may walk away with a very 
good settlement.*” Here are a few ideas that may be considered: 

Splitting Future Liabilities: A policyholder can agree now on a split of 
future liabilities. Such an agreement might entail one or more of the 
following: 





553. For discussion of excess liability insurance policies, see supra Section II(B). 

554. See Ann V. Kramer, Environmental Insurance Coverage Settlement Agreements: A 
Primer, 6 ENVTL. CLAIMS J. 383, 385 (1994). 

555. Subrogation is the right of the insurance company “to be put in the position of its 
insured so that it may pursue recovery from any third parties who are legally responsible to the 
insured for a loss paid by the insurer.” Richmond Steel, Inc. v. Legal & Gen. Assurance Soc’y 
Ltd., 821 F. Supp. 793, 799 (D.P.R. 1993). Subrogation is “the substitution of one person in the 
place of another with reference to a lawful claim, demand, or right, so that he who is substituted 
succeeds to the rights of the other in relation to the debt or claim, and its rights, remedies, or 
securities.” BLACK’S LAW DICTIONARY 1427 (6th ed. 1990). 

556. Eugene R. Anderson & Joshua Gold, The Hard Truth About Subrogation: Almost 
Invariably Bad for Policyholders and Not Much Better for Insurers, INS. ADVOC., Nov. 30, 1996, 
at 24; Eugene R. Anderson & Joshua Gold, Subrogation in Insurance Disputes: More Like a Land 
Mine Than a Gold Mine, MANAGING RISK FOR LOSS PREVENTION & COST CONTROL, Sept. 1996, at 
10. 

557. See Chesler, supra note 530, at 329. 
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a. The policyholder trades the disputed coverage for undisputed 
future coverage, in a reduced amount and on a “structured basis.”*™ 
The insurance company gives up certain defenses (for example, the 
“polluter’s” exclusion) in return for an agreement by the policyholder 
to pick up a specific portion of the tab. This type of agreement can be 
negotiated with one insurance company or a group of companies. 


b. The insurance companies agree to pay a fixed portion of the 
policyholder’s future liabilities, on a staggered basis, with substantially 
increased deductibles. For example, assuming several millions of 
dollars in out-of-pocket expenditures for environmental liability, the 
parties might agree to bear the costs in the following manner: the 
college or university pays the first $250,000. The insurance company 
then pays seventy-five percent of the next $750,000, sixty percent of 
the next $4,000,000, and so on. There may also be an overall cap 
implemented. This method is attractive to insurance companies 
because it ensures that the college or university continues to have an 
incentive to keep costs down. The college or university benefits by 
retaining control over the remediation. 


Capping Future Coverage: In this type of settlement, the insurance 
company trades some of its potential defenses to future claims for an 
absolute cap on its future defense and indemnity obligations.** By doing 
this, the policyholder may avoid costly coverage litigation in the future. 
Such an agreement, however, requires that the policyholder have a good 
grasp of its potentia! liabilities in order to assess the adequacy of the 
insurance under the cap. 

Setting Up an Annuity: The policyholder can attempt to get its insurance 
company to pay for an annuity for its future liabilities at particular sites in 
cases involving environmental claims. The annuity provides fixed 
payments over a set period of time, in partial payment for cleanup costs. 
Such annuities reduce up-front costs. 


8. Try to Accommodate Reinsurance Companies 


Insurance companies worry whether their reinsurance companies will 
cover them for the settlement. The insurance companies will need to show 





558. Eugene R. Anderson et al., The Environmental Insurance Coverage Crisis: Is There A Way 
to Finance Environmental Cleanup Liability?, Paper Submitted to Risk and Insurance Manage- 
ment Society, 29th Annual Risk Management and Employee Benefits Conference, New Orleans, 
La. (May 1, 1991) (unpublished paper, on file with authors). For a brief discussion on 
structured settlements in the context of Superfund, see Raymond S. Kagels, Structured 
Settlements Under Superfund, 4 ENVTL. CLAIMS J. 349 (1992). 

559. Generally, this type of settlement also includes a fixed payment for past environmental 
liabilities. Anderson et al., supra note 538. 
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that their settlements with the policyholder are reasonable. By being 
cooperative with the reinsurers, the policyholder puts more money on the 
table for itself. Whenever possible, the policyholder should accommodate 
requests that will assist its insurance companies in getting reimbursed. 


F. Tips 
1. Settlement Agreements Must be Carefully Reviewed 


Should a settlement be negotiated, policyholders should take care to 
ensure that the settlement agreement properly reflects the substance of the 
negotiations. Typically, the draft agreements prepared by insurance 
companies bear little resemblance to the deals that were actually 
negotiated.” Because the standard agreements always contain “merger” 
clauses, which bind the parties to the written agreement even if it contra- 


dicts the oral agreement, insurance company drafts must be reviewed with 
extreme care. 


2. Assume Nothing is Confidential 


Typically, individual insurance companies insist on confidentiality 
provisions in settlement agreements. The policyholder should assume that 
such provisions bind it, but not the insurance company, and that all other 
defendant insurance companies will learn the terms of the “confidential” 
agreement. All confidentiality provisions contain an exception for 
disclosure to reinsurance companies, and, generally, reinsurance companies 
are not bound by such provisions. Some of the policyholder’s insurance 
companies’ reinsurers are the policyholder’s primary and excess insurance 
companies. The policyholder should try to treat similarly situated 
defendants similarly. The policyholder should not misrepresent its settle- 
ments to other insurance companies. 


3. Mind Your Manners 


Insurance company employees are people too. Keeping the discussions 
business-like will do far more to advance the goal both sides seek—a fair 
settlement and an end to growing litigation costs—than my amount of 
posturing is likely to achieve. 





560. Kramer, supra note 539. 


561. See Kramer, supra note 554 (detailing some of the areas in which policyholders will 
wish to carefully draft provisions of settlement agreements). 
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4. Mission 


The mission of a policyholder is to achieve the best settlement in the 
shortest time at the least cost. 


CONCLUSION 


In this age of litigation, college or university counsel cannot afford to 
leave the business of the college or university's insurance program to others. 
Counsel must understand the fundamentals of insurance coverage, and 
work closely with the college or university's risk manager, to ensure that the 
college or university gets the maximum benefit from the insurance that it 
has purchased. Counsel should be key players in the planning and 
implementation of protection programs—and insurance may be one of the 
most important aspects of such programs. 
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APPENDIX A 


REQUEST TO INSURANCE AGENT OR BROKER 
TO NOTIFY INSURANCE COMPANIES OF 
AN OCCURRENCE OR A CLAIM 


[LETTERHEAD OF POLICYHOLDER] 


Insurance Agent or Broker 
Address 
Re: (1) [Currently known insurance companies, insurance 
policies, insurance policy numbers and dates] 
(2) [Type] Insurance Claim 
(3) [Name and Address of Claimant or Potential Claimant] 


Dear [Name of Insurance Agent or Broker]: 


We are writing to request that your company take the following actions: 


1. Notify each of the liability insurance companies that sold 
insurance to us with respect to the matters set forth in this letter. 
(For your convenience, a list of the currently known insurance 
companies, insurance policies and insurance policy numbers, for 
which your company acted as an agent or broker, is attached to 
this letter); 

Give notice of the claim to each insurance company identified 
and give notice for every policy period covered by the liability 
insurance policies identified above. In addition, please give 
notice to all other insurance companies with respect to primary, 
umbrella or excess liability insurance policies which you may 
have sold to us; 

Review your files for information concerning our college and the 
insurance it bought through you. (Let us know what information 
you develop so that you and we can notify any other insurance 
companies that might be involved); 

Provide us with both a copy and list of all liability insurance 
policies you sold to us, since there may have been additional 
policies sold to us by you, of which we are currently unaware; 
Request that each of our liability insurance companies immedi- 
ately conduct an investigation of the claim and provide us with 
any information gathered during such investigation; 

Ask each liability insurance company to provide us with a list 
and a copy of all liability policies sold to us; 
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7. Request that each of the primary insurance companies provide us 
with a defense, or pay our defense costs, in respect to the claim; 

8. Request that all of the insurance companies indemnify us against 
any liabilities; 

9. Ask each insurance company to explain in writing all legal and 


factual bases that could support insurance coverage for the claim; 
and 


10. Send us copies of the notices you give. 


If you have any comments or questions, please communicate with the 
undersigned. 


Very truly yours, 


[Policyholder Contact Person] 
[Telephone Number] 


Enclosure - [Claim Letter] 
[List of Insurance Companies, 
Insurance Policies, Insurance Policy Numbers and Dates] 


bcc: [College or University Counsel] 
[Policyholder’s Insurance Coverage Counsel] 
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APPENDIX B 


NOTICE LETTER ADVISING AN INSURANCE 
COMPANY OF AN OCCURRENCE OR A CLAIM 


[LETTERHEAD OF POLICYHOLDER] 


Insurance Company 
Address 
Attention: Claims Department 
Re: (1) [Currently known insurance policies, insurance policy 
numbers and dates] 
(2) [Type] Insurance Claim 
(3) {Name and Address of Claimant or Potential Claimant] 


Dear [Claims Person]: 


This letter is to advise you that a claim has been made against us alleging 


certain damages. A copy of the claim more fully describing these claims is 
enclosed. 


This letter is notice of the claim for each and every policy period covered 
by the liability insurance policies identified above, and by any other policies, 
whether primary, umbrella or excess, which you may have sold to us. 

In addition, we request that you take the following actions: 


. Review your files for information concerning our college and its 
insurance coverage with your company. Let us know what information 
you develop; 

. Explain in writing all legal and factual bases that could support insur- 
ance coverage for this claim; 

. Provide us with both a copy and list of all liability insurance policies you 
sold to us or under which we were otherwise insured, since there may 
have been additional policies sold by your company of which we are 
currently unaware, or which may provide us with insurance coverage; 

4. Review your records so that you and we can identify any other insurance 
companies that sold policies to us and notify them of this matter; and 
5. Investigate this matter and provide a defense and indemnity to us. 
If you have any comments or questions, please communicate with the 
undersigned. 


Very truly yours, 


[Policyholder Contact Person] 
[Telephone Number] 
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Enclosure: [Claim Letter] 


cc: [Insurance Agent or Broker] 
bcc: [College or University Counsel] 
[Policyholder’s Insurance Coverage Counsel] 
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APPENDIX C 


MEMORANDUM TO EMPLOYEES 
TO RETAIN RECORDS 


[Tailor a memorandum to specific records retention practices of the 
policyholder, to specific persons, to specific business units and to specific 
environmental claims involved.] 


[MEMORANDUM] 


[Records Department 
Finance Department 
Legal Department] 


Re: [Type] Insurance Claim 


We are currently attempting to obtain insurance coverage with respect to 
certain [Type of] claims that have been made against the college. [Describe 
in more detail.] 

We want to ensure that all insurance policies that may potentially 
provide coverage to us, as well as all related records, are preserved and not 
destroyed. In addition, we want to ensure that all records relating to the 
product are preserved and not destroyed. Your department may have 
documents and files relating to our insurance coverage over the years. 

Please suspend any records destruction practices or policies regarding 
insurance records and records relating to the product. Inadvertent 
destruction of records may prejudice our insurance claim. Please contact 
me promptly if these requests pose any problems for you or if you are 
unable to comply. 

If you have any comments or questions, please communicate with the 
undersigned. 

Very truly yours, 


[Policyholder Contact Person] 
[Telephone Number] 


bcc: [College or University Counsel] 
[Policyholder’s Insurance Coverage Counsel] 
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APPENDIX D 


REQUEST TO INSURANCE AGENT 
OR BROKER TO MAINTAIN INSURANCE RECORDS 


[LETTERHEAD OF POLICYHOLDER] 

[Date] 
Insurance Agent or Broker 
Address 


Dear [Name of Agent or Broker]: 


We purchased insurance policies from various insurance companies for 
which your company acted as an agent or broker. For your convenience, a 
list of the currently known insurance companies, insurance policies, 
insurance policy numbers and dates for which your company acted as an 
agent or broker is attached to this letter. 

These policies may provide insurance coverage for damage or injury that 
took place during their policy periods, even if that damage or injury took 
place many years ago. We want to ensure that all insurance policies that 
may potentially provide coverage to us, as well as all related records, are 
preserved and not destroyed. Consequently, we request that your company 
take all necessary measures to preserve all copies of all insurance policies 
sold to us and any related records. 

In addition, we request that you take the following actions: 

1. Inform us if you are aware of any additional insurance that you sold 

to us in addition to that shown on the attached list; 

2. Send us copies of any agency and commission agreements that 
your company entered into with any insurance company 
mentioned in the attached list; and 

3. Contact us promptly if these requests pose any problems for you 
or if you are unable to comply. 

If you have any comments or questions, please communicate with the 

undersigned. 
Very truly yours, 


[Policyholder Contact Person] 
[Telephone Number] 


Enclosures- _ [List of Insurance Companies, 
Insurance Policies, Insurance Policy 
Numbers and Dates] 
bcc: [College or University Counsel] 
[Policyholder’s Insurance Coverage Counsel] 





THE EMERGENCE OF NEW PARADIGMS IN 
STUDENT-UNIVERSITY RELATIONS: FROM 
“IN LOCO PARENTIS” TO BYSTANDER TO 
FACILITATOR 


ROBERT D. BICKEL™” AND PETER F. LAKE™”” 


Courts considering personal injury suits by students alleging negligence 
of a college (or university)’ continue to reconceptualize the nature and 
sources of the duty of a college to provide a safe learning environment. This 
process of reconceptualization is not a “rebirth” of the in loco parentis 
doctrine.’ Rather, courts are recognizing that, while the college or univer- 
sity is not the custodian of its students, neither is its relationship with 
students purely ‘educational’ in the sense that its only requirements lie in 
the classroom.’ The college often enjoys the unique position of being able 
to facilitate the growth and moral development of young adults through 
many channels of interaction. Conceptually, courts recognize this fact and 
are developing new paradigms to define the unique relationship(s) which 
a college and student share. 

Practically speaking, the days of wide college immunity are gone (if they 
ever truly existed).* Courts are increasingly willing to apply traditional tort 
law notions of duty to the university. Thus, as owners and operators of 
student housing, universities have duties similar to other landlords with 





* The authors wish to thank Professors John Robinson and Fernand “Tex” Dutile, and 
Brien Crotty, Scott Sroka, Melanie Rubocki, and Amy Dixon, of the Journal for their efforts 
during our recent visit to Notre Dame to lecture on the subject of our two articles. 

** B.A., University of South Florida. J.D., Florida State University. Professor of Law, 
Stetson University College of Law. 
*** B.A., J.D., Harvard University. Professor of Law, Stetson University College of Law. 

1. The terms college and university will be used interchangeably throughout the article. 
The only relevant distinction is between public and private colleges and universities; the 
authors make that distinction only where necessary. 

2. “[Ijnstead of a parent; charged factitiously with a parent’s rights, duties, and 
responsibilities.” BLACK’s LAW DICTIONARY 787 (6th ed. 1990). The doctrine is still applied to 
the relationship between elementary and secondary school pupils, teachers and administrators 
to require reasonable supervision of students by school employees. See, e.g., Rupp v. Bryant, 
417 So. 2d 658 (Fla. 1982). 

3. The notion that the relationship between a college or university and its students must 
be described as educational, not custodial, is identified with the decision of the Supreme Court 
of Utah in Beach v. University of Utah, 726 P.2d 413, 419 (Utah 1986). 

4. The term immunity is generally descriptive of a freedom from duty, and is identified 
doctrinally with government and family relations. Ironically, the university's reliance upon the 
abatement of in loco parentis concepts to claim immunity from duties of reasonable care 
Tegarding student safety comes at a time when parent-child immunities are eroding. 
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respect to the safety of premises, including the security of common 
premises.’ And, universities which plan and direct field trips, study abroad, 
recreational leisure and other student life programs may be subject to 
liability for negligence arising from their affirmative acts which place 
students at risk.® 

Insurance information bears out the bottom line reality of the paradigm 
shift in progress. In recent years, colleges and universities have experienced 
a significant increase in criminal and civil incidents which involve, in 
whole or part, assault or battery (or other violence) upon students by other 
students or by third parties. An analysis of general liability excess claims 
(typically severe bodily/personal injury) published by Jeffrey I. Chasen of 
United Educators Insurance Risk Retention Group, Inc. shows that student 
injury claims comprise forty-seven percent of general liability excess claims, 





5. Situations imposing liability address defects as to premises. See, e.g., Williams v. 
Junior College Dist. of Cent. Southwest Mo., 906 S.W.2d 400 (Mo. Ct. App. 1995) (holding that 
jury could find that university had constructive notice of presence of a foreign substance on 
shop class floor, and that university was negligent in applying wax to the shop floor, or in 
failure to have skid-resistance surface, and inadequate policy or communication of policy re- 
garding the safety of premises); Malley v. Youngstown State Univ., 658 N.E.2d 333 (Ct. Cl. Ohio 
1995) (holding that hole in floor of the university parking garage; inadequate maintenance and 
maintenance schedules); Delaney v. University of Houston, 835 S.W.2d 56 (Tex. 1992) (finding 
that negligence of university in failing to repair broken dormitory entrarice door facilitated 
criminal intrusion which led to assault of resident student); see also Pitre v. Louisiana Tech 
Univ., 655 So. 2d 659 (La. Ct. App. 1995), rev'd, 673 So. 2d 585 (La. 1996) (finding that 
university was negligent in, among other things, not communicating consistent policy regarding 
students’ makeshift sledding on hill rendered dangerous by highly unusual snowstorm). 

6. Beyond premises liability, colleges and universities must address risks associated with 
activities on their premises, including the expansion of formal and informal recreation and 
sports. See Pitre v. Louisiana Tech Univ., 655 So. 2d 659 (La. Ct. App. 1995); Sicard v. Univer- 
sity of Dayton, 660 N.E.2d 1241 (Ohio Ct. App. 1995) (finding jury question whether university 
employee was reckless in not acting as “spotter” for student athlete who was required to lift 
weights, where student was injured by falling weight). Universities also face new horizons in 
student field experiences (including the popularity of experiences abroad), and programs on 
campus that enroll or otherwise involve children and adolescents. See Williams v. Junior 
College Dist. of Central Southwest Mo., 906 S.W.2d 400 (Mo. Ct. App. 1995), and the operation 
of campus housing, see Miller v. New York, 467 N.E.2d 493 (N.Y. 1984) (holding that university 
has the same duty as a private landlord as to maintenance of building security). On a higher 
level, courts in a growing number of jurisdictions have suggested that the university bears some 
responsibility to minimize the risk of peer sexual harassment, see Lipsett v. University of P.R., 
864 F.2d 881 (1st Cir. 1988); Murray v. New York Univ. College of Dentistry, 57 F.3d 243 (2d 
Cir. 1995) (holding that university has duty under Title IX to respond to known peer sexual har- 
assment; whether or not Title VII standard should apply to create duty when university has con- 
structive knowledge of peer harassment is not settled, but such standard would not, in any 
event, benefit plaintiff where university responded appropriately to alleged harassment, and 
plaintiff admitted that harassment had stopped), as well as other intentional or reckless student 
behavior that causes physical or mental injury to other students. See also Furek v. University 
of Del., 594 A.2d 506 (Del. 1991) (holding that university may be liable for injury to pledge 


caused by fraternity hazing, if it knows or should know of dangerous hazing activities and fails 
to act). 
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but ninety-two percent of dollars paid out in claims.” Premises claims and 
assault/criminal claims account for sixty-four percent of all general liability 
excess Claims, and twenty-five percent of dollars paid.° 

The ongoing reconceptualization of the relationship between the college 
and its students for tort law purposes has produced two major questions: 

First, what exactly is (are) the legal relationship(s) between student and 
college? The cases and discussions in the education law community have 
imagined (and in some instances rejected) a variety of relational images. So 
we see the university variously imagined as (a) standing in loco parentis,® 
(b) a bystander/stranger (particularly when students are viewed as uncon- 
trollable),” (c) an insurer of student safety,” (d) a landlord,” (e) a custodian,” 





7. JEFFREY I. CHASEN, TORT LIABILITY ALERT: LESSONS FROM LOSSES (18th Annual National 
Conference on Law & Higher Educ. 1997). Chasen’s data (through 12/31/96) shows that 
premises liability is the largest exposure under the typical “primary” general loss policy. Id. 2-4. 

8. Chasen observes that, although athletic activities continue to account for 60 % of 
dollars paid, the frequency and severity of assault claims on campus are increasing at a 
significant rate. His data also reflects that 80 % of dollars paid go to lawyers, suggesting the 
high cost to the college or university of deferred maintenance, inadequate campus security, and 
lack of enforcement of university policies that seek to prevent student injury. Id. at 3-6. 

9. Since Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), this characterization has been 
generally unsuccessful in defining the basis for a university's duty regarding student safety, 
even in those cases that impose liability for student injury. See, e.g., Nero v. Kansas State Univ., 
861 P.2d 768 (Kan. 1993). 

10. See Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), which notes the demise of in 
loco parentis rationale as a basis for defining the university-student relationship. 

11. This characterization has generally been invented by universities themselves to suggest 
that the imposition of a negligence standard of care in student injury cases would create a form 
of strict liability. See, e.g., id. at 138; Beach v. University of Utah, 726 P.2d 413, 419 (Utah 
1986), interpreting Bradshaw v. Rawlings. The negligence standard imposed, for example, in 
landlord-tenant cases such as Johnson v. Washington, 894 P.2d 1366 (Wash. 1995), see infra 
notes 101-110 and accompanying text, has never suggested that a university is strictly liable for 
student injury. See Kline v. 1500 Mass. Ave. Apartment Corp., 439 F.2d 477 (D.C. Cir. 1970). 
Courts have considered arguments advancing a theory of vicarious liability for the negligence 
of university employees that causes injury to students. See, e.g., Dismuke v. Quaynor, 637 So. 
2d 555 (La. App. 1994). 

12. See, e.g., Duarte v. California, 148 Cal. Ct. App. 804 (1978); Cutler v. Board of Regents, 
459 So. 2d 413 (Fla. App. 1984); Miller v. New York, 478 N.Y.S.2d 829 (1984); Nieswand v. 
Cornell Univ., 692 F. Supp. 1464 (N.D.N.Y. 1988); Delaney v. University of Houston, 835 
S.W.2d 56 (Tex. 1992), see infra notes 111-113 and accompanying text. 

13. This characterization was specifically rejected in Bradshaw, but continues to be 
described as a basis for duty in cases of student injury caused by negligent supervision in 
elementary and secondary schools, or minor students on college campuses. See, e.g., Dailey v. 
Los Angeles Unified Sch. Dist., 87 Cal. Rptr. 376 (1970); Eastman v. Williams, 207 A.2d 146 (Vt. 
1965); Rupp v. Bryant, 417 So. 2d 658 (Fla. 1982); Dismuke v. Quaynor, 637 So. 2d 555 (La. 
App. 1994). Cf. McMahan v. Crutchfield No. 19424-4-II, 1997 Wash. App. LEXIS 66 (Jan. 17, 
1997). 
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(f) a babysitter,"* (g) an educator,” (h) a supervisor,” (i) sometimes, where 
appropriate, an employer,” (j) a manager of student life or student 
activities,” (k) a fiduciary,” (1) a ‘producer’ of educational product with 
respect to which a student is a ‘consumer,’ (m) a facilitator” and/or (n) in 
a “delicate relationship” with students.” In the courts, the relational focus 
has been upon how best to describe the college-student relationship in light 
of the non-exclusive list” of “special” relationships propounded in the 
RESTATEMENT (SECOND) OF TORTS—roughly speaking parent/child (in loco 
parentis), master/servant, owner of property/invitee or licensee, and those 
in charge of persons with dangerous propensities. As the authors have 
argued in earlier articles, this legal focus has (a) turned attention upon 
affirmative duty questions, (when often the issue is one of misfeasance of 
a university which does not create a need for “special” relationship analysis) 
and (b) tended to cast the university in the role of a bystander which claims 
the inability to control (in a custodial sense) students now that it has lost 
the status in loco parentis.” 





14. The court in Beach v. University of Utah, 726 P.2d 413 (Utah 1986), so described the 
role universities would have to play if notions of in loco parentis remained descriptive of the 
university-student relationship in alcohol-related injury cases. Id. at 419; See also Rabel v. 
Illinois Wesleyan Univ., 514 N.E.2d 552, 560 (Ill. App. 1987). 

15. This is an axiomatic description of the university-student relationship. However, it is 
used in cases like Bradshaw to describe the relationship exclusively—that is, that the 
university-student relationship is educational, “not custodial.” See Beach v. University of Utah, 
726 P.2d 413, 419 (Utah 1986). 

16. See, e.g., Dismuke v. Quaynor, 637 So. 2d 555, 557 (La. App. 1994) (noting that a 
university employee instructed staff to maintain constant supervision of minor students on 
campus for educational day camp). Mintz v. New York, 362 N.Y.S.2d 619 (App. Div. 1975) 
(recognizing duty of university to properly supervise field trip activity, but rejecting liability 
where university exercised reasonable care in planning and carrying out the excursion). 

17. See, e.g., Dismuke v. Quaynor, 637 So. 2d 555 (La. App. 1994); Tarasoff v. Board of 
Regents, 551 P.2d 334 (Cal. 1976); Jesik v. Marikopa Community College Dist., 611 P.2d 547 
(Ariz. 1980). 

18. Discussed supra note 6 in Furek v. University of Del., 594 A.2d 506 (Del. 1991). 

19. See Dhuria v. Trustees of the Univ. of the Dist. of Columbia, 827 F. Supp. 818, 825 
(D.D.C. 1993). 

20. See Gary Pavela, The Power of Association: Defining our Relationship with Students in 
the 21st Century, 7 SYNTHESIS 529 (1996). 

21. Our term. 

22. See George Shur, A Response to Professors Bickel & Lake, 7 SYNTHESIS 543 (1996). 

23. See RESTATEMENT (SECOND) OF TORTS § 314, and cmt. c., § 314A cmt. b, § 315 (1965). 

24. See id. at §§ 315-319. The relational focus also features emphasis on “assumed duty.” 
See Furek v. University of Del., 594 A.2d 506 (Del. 1991); RESTATEMENT (SECOND) OF TORTS §§ 
323, 324 (1965). 

25. Robert D. Bickel & Peter F. Lake, Reconceptualizing the University’s Duty to Provide a 
Safe Learning Environment: A Criticism of the Doctrine of In Loco Parentis and the RESTATEMENT 
(SECOND) OF TORTS, 20 J.C. & U.L. 261, 279-290 (1994) [hereinafter Bickel & Lake, Reconcep- 
tualizing); Robert D. Bickel & Peter F. Lake, The Expanding Duty of the University to Reduce Risk 
of Student Assault: The case against a “bystander” university which has no affirmative duty to 
“rescue” its students, 7 SYNTHESIS 534 (Winter 1996) [hereinafter Bickel & Lake, Expanding 
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Despite substantial litigation, the legal image of the student/university 
relationship in tort accident cases, is still in an adolescent stage. However, 
the litigation has produced one inevitable conclusion: traditional and 
Restatement categories of the relationship are typically under-inclusive, 
over-inclusive, inappropriate and/or unable to define the essence of the 
relationship(s) among students and universities. In this article, the authors 
propose a new model, grounded in the notion that the university plays a role 
in facilitating the education and development of its students. This model 
will aid courts in developing the legal foundations of the university/student 
relationship in cases involving personal injury to students. 

The second major set of questions is principally procedural in nature. 
Since Palsgraf,” all defendants—not just university defendants—seek refuge 
in no-duty rules, which bring with them the opportunity to dismiss cases 
early on as a matter of law. The exceedingly brief window of no-liability 
created by the rapid abatement of the doctrine of in loco parentis,”” gave 
false hope” to universities that, in an era of rising costs, decreased funding, 
and a terrifying expansion of drug and alcohol abuse, courts would fashion 
“no-duty” rules that would protect the university, as a matter of law, from 
exposure to damages for student injury caused by other students, or third 
parties, on campus. Although the caselaw and insurance statistics 
demonstrate that the hoped for “no-duty” era never materialized,” there are . 
strong sentiments in the university community that anything greater than 
‘no-duty’ represents a return to in loco parentis.* The current debate has a 





Duty}. In those articles the authors chronicled the demise of in loco parentis and predicted the 
erosion of no-duty rules in the university context. 

26. Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928). 

27. See Bickel & Lake, Reconceptualizing, supra note 27. 

28. Another sense of false hope has been modern tort reform, which has been largely pro- 
defendant. Universities, like other defendants, would like to conceive of any liability as an 
expansion in liability, and thus contrary to the perceived modern trend. Although some cases 
such as Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), Beach v. University of Utah, 726 P.2d 
413 (Utah 1986), and Rabel v. Illinois Wesleyan University, 514 N.E.2d 552 (Ill. App. Ct. 1987), 
arguably represent modern tort reform sentiments, universities suffer from a misperception of 
deeper trends. Much tort reform has been focused on strict liability (such as product liability), 

‘and although university attorneys often suggest that duty creates liability, no one seriously 
contends that universities should be strictly liable for student injury. Also, modern tort reform 
has focused on victim responsibility issues, but has done so in the context of focusing upon the 
reasonable care of defendants. Schwartz refers to the consolidation of the paradigm of 
reasonableness; modern tort reform often aims to promote due care, not no-duty. See Gary T. 
Schwartz, The Beginning and the Possible End of the Rise of Modern American Law, 26 GA. L. 
REV. 601 (1992). Importantly, three notable trends will influence University Law: (1) the rise 
in alcohol-caused injury responsibility, (2) the rise in premises responsibility, and (3) the 
perceived need for safer learning environments. 

29. See CHASEN, supra note 7. 

30. Our friend, George M. Shur, has argued that university attorneys “expect the courts to 
protect [universities], as a matter of law, from lawsuits based on allegations which are nothing 
short of a restatement of in loco parentis.” Shur, supra note 22, at 544. See also James J. 


Szablewicz & Annette Gibbs, Colleges Increasing Exposure to Liability: The New In Loco Parentis, 
16 J.L. & ED. 453 (1987). 
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sense of procedural polarity to it: indeed, since the publication of their first 
article, the authors have been seen as Rosencranz and Guildenstern.” The 
assertion that universities have duties regarding student safety is perceived 
as suggesting that every student injury case should go to a jury.” This 
suggestion is self-serving on the part of universities and misconstrues 
fundamental notions regarding negligence standards and causation. 
University attorneys admit that “no-duty” rules allow a court to reject a 
student injury claim on motion to dismiss, and thus subject the university’s 
conduct to no standard of care. Universities argue that few cases should 
proceed past a motion to dismiss.** 

The debate, then, has centered upon when, and under what circum- 
stances, student injury cases should terminate. We suggest that neither 
polar position would be appropriate: although “it is right and proper for the 
courts to protect the academy from unreasonable litigation” under some 
circumstances, courts should weigh a variety of tort-duty factors in making 
such decisions, and should rely upon time-tested procedural mechanisms 
to do so. 


I. Post IN LOCO PARENTIS, BUT NOT THE REAPPEARANCE OF IN LOCO PAREN- 
TIS: RECONCEPTUALIZATION VIA THE APPLICATION OF TRADITIONAL AND 
EVOLVING RULES WITH RESPECT TO PREMISES LIABILITY AND UNIVERSITY 

ACTIVITIES 


Recent decisions confirm that courts are increasingly willing to apply 
traditional notions of tort responsibility to university defendants. Most of 
the caselaw (and insurance dollars) focuses upon premises liability and 





31. Author Bickel, a former university attorney and assistant dean, and author Lake, an 
honor code investigator for nearly seven years, have brought the unwelcome message to their 
own university community out of a sense of the need to define the proper scope of the 
university's responsibility for student safety and security. The authors observe that colleges and 
universities have over-reacted to the decisions in Beach, Rabel and Bradshaw. These opinions, 
of the Supreme Court of Utah, an intermediate Illinois court, and the Third Federal Circuit 
(sitting in diversity, making an Erie guess), in alcohol-related student injury cases, have 
essentially been in the minority in suggesting that universities have no duty to act affirmatively 
or otherwise in the interest of student safety. Moreover, the decisions are themselves suspect. 
Both Bradshaw and Beach, on their facts, involve assumptions of duty and misfeasance (active 
negligence) of university faculty that contributed to student injury. Both cases also involve 
student conduct that can be described as comparatively negligent, which would require an 
allocation of liability between the university and the injured student. Rabel, in contrast, may 
be read as a no-negligence case. In Rabel, the university clearly had a duty as landlord to make 
reasonable provision for the safety of its students in residence halls. However, the university 
arguably did not violate this duty by failing to prevent the spontaneous abduction of a female 
resident who presented herself in the lobby at the request of a fellow student, not knowing that 
his motive was to forcibly procure her involvement in a fraternity prank. 

32. See Shur, supra note 22, at 544. 

33. Id. at 543-544. In fairness to Shur, he can be read to suggest that some middle positions 
exist. 

34. Id. 
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university activities. The authors focus primarily on the trends in these 
areas (with comparison to traditional cases in other settings).*° These cases 
do not make the university a ‘babysitter,’ a parent, or an insurer, nor do they 
place an absolute duty on the university. Courts recognize that, in most 
situations, the university owes its students a duty of reasonable care as to 
their safety,” and that its acts or omissions should therefore be subject to 
evaluation according to the benchmarks applied in traditional personal 
injury cases.”’ 


A. Premises Liability 


Under traditional negligence law, a landowner has a duty to exercise 
reasonable care in the operation and maintenance of premises for the 
protection of business or public invitees. Courts apply this rule to the 
operation and maintenance of university premises with no suggestion that 
the university occupies some special status which requires immunity from 
liability in tort. Courts typically find a duty of reasonable care whenever the 
college is benefited by the presence of persons on its property, just as they 
might with any business invitation. 

The most well known case is Poulin v. Colby College. Poulin accepted 
a ride to work with Mr. and Ms. Tulley. Poulin and Mr. Tulley worked at 
the Scott Paper Company. Ms. Tulley worked for Colby College as a maid.” 


Because of icy road conditions, Mr. Tulley was unable to drive his car up an 
incline to the entrance of the dormitory in which Ms. Tulley worked. 





35. Thus, we do not discuss race or sex harassment, property torts (such as civil theft), 
professional (e.g., medical) malpractice, statutes of limitations, governmental immunity, liability 
of public officers or officials, breach of contract, nuisance and strict liability, employee injury 
and workers’ compensation, defamation, fraud, misrepresentation, or civil rights cases. Instead 
we deal with the most commonly experienced cases of personal injury caused by defective 
premises, and activities on or off campus that are directly identified with the university. 

36. Negligence doctrine, based upon a fault premise, will not impose liability in the 
absence of substandard conduct by a defendant, including the owner and operator of premises. 
See RESTATEMENT (SECOND) OF TORTS, § 281, cmt. e (1965): “Conduct is negligent because it 
tends to subject the interests of another to an unreasonable risk of harm.” See also § 282, which 
defines negligence as “conduct which falls below the standard established by law for the 
protection of others against unreasonable risk of harm.” Negligence is thus conduct which “has 
the element of social fault.” RESTATEMENT (SECOND) OF TORTS, § 282 cmt. e (1965). 

37. The elements of negligence include the duty to exercise the care that would be 
exercised by a person of reasonable prudence under like or similar circumstances; the failure 
by the actor to exercise that amount or degree of care; a factual and legal nexus between the 
negligent act or omission and personal injury; and actual damages. See Peter F. Lake, Common 
Law Duty in Negligence Law (forthcoming in San Diego Law Review). See also, RESTATEMENT 
(SECOND) OF TORTS § 281 (1965). 

38. RESTATEMENT (SECOND) OF TORTS § 332 (1965) defines an invitee as either a business 
or public invitee. A public invitee is a person who is invited to enter or remain on the land for 
a purpose for which the land is held open to the public. A business invitee is a person who is 


on the land for a purpose directly or indirectly connected with the business of the landowner. 
39. 402 A.2d 846 (Me. 1979). 
40. Id. at 848. 
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Poulin volunteered to escort Ms. Tulley up the shoulder of the road on 
foot.“ After escorting Ms. Tulley to the dormitory steps, Poulin attempted 
to return down the incline to Tulley’s car. He fell and slid down the hill, 
sustaining injuries.“ The court held that Ms. Tulley was unquestionably an 
invitee of the College. The College was therefore obliged to provide her with 
premises that were reasonably safe for her use.** The court reasoned that, 
by his conduct, Poulin enabled one of the College’s employees to reach her 
place of employment, thereby conferring an economic benefit upon the 
College. This act, and its resulting benefit to the College, supported a 
finding that Poulin was, at the time of his injury, an implied invitee of the 
College.** 

Cases decided since Poulin have consistently held that colleges have the 
same duty as would any other private or public landowner regarding 
premises maintenance and premises defect.” 

Williams v. Junior College District of Central Southwest Missouri“ is 
illustrative. In Williams a high school student who was enrolled in the 
college’s auto mechanics course slipped and fell on the floor of the shop 
facility where the class was held.*” Evidence was sufficient to show that a 
foreign substance, probably with a petroleum base, was left on the floor 
between classes. Although the instructor testified that he inspected the 
floor, the jury found his inspection to be careless and awarded damages to 
compensate the student for his injuries.“* The appellate court affirmed, 





. Id. at 849. 

= 

. See, e.g., Isaacson v. Husson College, 332 A.2d 757 (Me. 1975) (finding jury question 
whether college has exercised reasonable care in maintaining safe premises); Shannon v. 
Washington Univ., 575 S.W.2d 235 (Mo. Ct. App. 1975) (finding jury question whether 
university was negligent in maintaining walkway); Mead v. Nassau County Community College, 
483 N.Y.S.2d 953 (Sup. Ct. 1985) (holding that college has the same duty as would any private 
landowner as to the removal of snow and ice from its premises); Goldman v. New York, 551 
N.Y.S.2d 641 (App. Div. 1990) (holding that university exercised reasonable care in conducting 
program of snow and ice removal, and was therefore not liable to student who fell on concrete 
stairway); Bolkhir v. North Carolina State Univ., 365 S.E.2d 898 (N.C. 1988) (holding university 
liable for damages when its maintenance employees negligently installed a screen door in a 
student apartment); Baldauf v. Kent State Univ., 550 N.E.2d 517 (Ohio App. 1988) (holding that 
student is a business invitee and is thus owed a duty of reasonable care as to premises 
maintenance); Prairie View A & M Univ. v. Thomas, 684 S.W.2d 169 (Tex. App. 1984) (failure 
to warn students of excavation); Henig v. Hofstra Univ., 533 N.Y.S.2d 479 (1990) (holding that 
student’s assumption of risk inherent in playing intramural football does not include risk of 
negligently maintained athletic field). 

46. 906 S.W.2d 400 (Mo. App. 1995). 

47. Id. at 401. 

48. Id. at 402. The floor of the shop was concrete that had been waxed. After the morning 
class, the instructor would have students clean the floor, and inspect it before the afternoon 
class. The shop was closed and locked between classes. Williams fell during the first twenty 
minutes of the afternoon class. Id. 

49. Id. at 401. 
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holding that if a reasonable inspection would have disclosed the foreign 
substance on the floor, the college had constructive notice of the dangerous 
condition of the premises. The court held that neither the absence of a 
skid resistant surface, nor the presence of a foreign substance is necessarily 
apparent to a student using the shop facility. The issue is one of fact, and 
the student’s alleged inattentiveness to eithe: or both conditions is a matter 
of comparative negligence.” 

While the duty to exercise reasonable care creates a factual issue as to the 
liability of the university, summary judgment is appropriate where the 
undisputed facts demonstrate that the university was not negligent, or 
where the university is less negligent or equally negligent in comparison to 
the student, and an applicable comparative fault rule would thus bar 
recovery.” In Banks v. Trustees of the University of Pennsylvania,” the trial 
court entered summary judgment, denying recovery to a student who fell 
when she climbed and jumped over a four foot high wall while attempting 
to avoid a fraternity protest that blocked a pedestrian thoroughfare.** The 
appellate court recognized that because students are invitees on university 
premises, the university owes a duty to protect them from foreseeable 
harm.” The court noted, however, that the landowner is not liable for 
injury caused by an activity or condition on the land that is “known or 
obvious” to the invitee, unless the landowner should anticipate the harm, 
“despite such knowledge or obviousness.” The court found the student- 
plaintiff's knowledge of the danger of climbing and jumping over the wall 
to be undisputed, and referred to her own deposition, in which she admitted 
that such action on her part was “hazardous.”*” 





50. Id. at 402. The court also found that students had previously fallen, and that a skid 
resistant paint could have been applied to the floor. Compare Kimes v. United Sch. Dist. No. 
480, 934 F. Supp. 1275 (D. Kan. 1996) (finding that school did not have actual or constructive 
knowledge of dangerous condition of wet floors in school welding area; presence of foreign 
substance on floor does not raise presumption of negligence); and see Boyle v. Board of 
Supervisors of Louisiana State Univ., 672 So. 2d 254 (La. App. 1996) (finding that university 
had constructive notice of one inch depression in sidewalk, where university’s physical plant 
director and his inspection team of “untrained students” had walked the area several times; 
university admitted that it did not have an established program for checking sidewalks). 

51. The court affirmed a jury verdict awarding plaintiff 80 % of his damages. By affirming 
the award, the appellate court recognized that the college owed a duty to the student as invitee 
to keep the premises reasonably safe. 

52. We thus agree with the observation that, in appropriate circumstances, summary 
judgment for the university is justified. More specifically, where undisputed material facts 
show that the university acted with reasonable prudence, or that the student was the sole or 
significant cause of his own injury, summary judgment should be entered in favor of the 
university. 

53. 666 A.2d 329 (Pa. Super. Ct. 1995). 

54. Id. 

55. Id. at 331, citing RESTATEMENT (SECOND) OF TORTS §§ 343, 343A (1965). 

56. Id., citing RESTATEMENT (SECOND) OF TORTS § 343A (1965) (emphasis supplied). 

57. Id. at 332. 
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On the issue of negligence, the Pennsylvania Court noted that “there was 
nothing presented on the record to indicate that, notwithstanding the 
obviousness of the danger, the University should have anticipated that the 
danger might go unnoticed by the [plaintiff] or other students.”** The court 
also emphasized that a number of feasible alternative routes existed,** thus 
allowing the student a voluntary choice whether to scale the wall. 


B. Implied Assumption of Risk/No Duty 


Some courts have treated issues of open and obvious danger in terms of 
implied assumption of risk: the New York Court of Appeals appears inclined 
to the view that some, but not all, implied assumption of risk is better 
conceived as no-duty.” In New York, a landowner has a duty to make 
conditions as safe as they reasonably appear to be.® Should a person 
encounter a non-obvious danger voluntarily, or encounter an obvious danger 
. when distracted, a question of comparative fault is presented and liability 
is apportioned between plaintiff and defendant. However, if a person 
voluntarily encounters an obvious danger when not distracted, that person 
is owed no duty, and thus will recover nothing. 

To illustrate, in Weller v. Colleges of the Senecas,” a student was 
paralyzed when his bicycle struck a tree root, causing him to fall violently. 
The student had veered off a paved path onto a grassy path between two 
trees on the campus.® Defendant Marriott Corporation (the College’s 
maintenance contractor) admitted that students had created at least one 
desired pathway off the end of the paved path and that students rode bikes 
in the area where plaintiff's bike struck the tree root. The court held that 
a jury could find, under these circumstances, that a tree root is not 
necessarily an inherent feature of a path near trees, and that the plaintiff in 
this case was not aware of the tree root until just before the accident.® His 
decision to ride between the trees did not relieve the university of its 
responsibility to maintain safe premises, but rather was simply a factor in 
apportioning liability between him and the university.” 





‘ Turcotte v. Fell, 510 N.Y.S.2d 49 (App. Div. 1986). 
. Id. 

. 635 N.Y.S.2d 990 (App. Div. 1995). 

. Id. at 992. 

. Id. at 993. 

Generally, the court held, individuals consent to risks that are known, apparent, or 
reasonably foreseeable consequences of participation, but not to concealed or unforeseeable 
risks. Only if risks are fully comprehended by plaintiff has defendant satisfied the duty to make 
the activity as safe as it appears to be. These questions present fact issues, and are normally 
therefore for the jury to decide. Id. Summary judgment is inappropriate unless there is no 
material factual dispute as to the plaintiff's recognition and appreciation of the risk. Id. 

66. Id. at 993-94. 
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As Weller notes, many jurisdictions limit the implied assumption of 
risk/no-duty doctrine to sports and entertainment cases.” Weller did, 
however, dismiss the university under the New York recreational use 
statute, § 9-103(1)(a), relieving a landowner from any duty of care as to 
premises maintenance when the landowner allows its land to be used, 
without charge by the public for bicycle riding.” 

An elaborate recent application of the open and obvious danger rule as 
a limited no-duty rule in the university setting appears in Pitre v. Louisiana 
Tech University.” In Pitre, the university issued a bulletin warning students 
of the prediction of a snow storm. The bulletin encouraged walking in the 
snow, “snowmen, sledding, etc., in proper areas and using good 
judgement.”” At the same time, it discouraged sledding down certain hills 
on the campus “into the path of cars . . . [or] being dragged behind moving 
vehicles... .”” 

As predicted, a rare winter storm blanketed the campus with snow. 
Classes were canceled, but because of conditions many of the University’s 
3400 students were unable to leave campus.” A number of these students, 
including the plaintiff, Earl Pitre, Jr., a Louisiana native, took advantage of 
the winter conditions by engaging in makeshift sledding on an 85 foot hill, 
using cardboard, a toilet seat, plastic advertising signs, food and baking 
trays, and homemade sleds.” Following several trips down the hill on a 
piece of cardboard, Pitre began sledding on a large plastic garbage can lid. 





67. Id. at 994. See Turcotte v. Fell, 510 N.Y.S.2d 49 (App. Div. 1986). 

68. See Weller v. Marriott Management Services Corp., No. 0299, 1997 N.Y. App. Div. 
LEXIS 4677 (Apr. 25, 1997) (holding that Marriott Corporation allowed to amend its answer to 
take advantage of recreational use statute, § 9-103). N.Y. GEN. OBLIG. LAW § 9-103 (1)(a) 
(McKinney 1989): The statute reads, in part: “[A]n owner, lessee, or occupant of premises .. . 
owes no duty to keep the premises safe tor entry or use by others for... bicycle riding...or . 
to give warning of any hazardous condition . . . on such premises to persons entering for such 
purposes.” Obviously, recreational use statutes may create opportunities to dismiss cases, even 
on the pleadings. See Joan M. O’Brien, Comment, The Connecticut Recreational Use Statute: 
Should A Municipality Be Immune from Tort Liability?, 15 PACE L. REV. 963 n.6 (1995); Stuart J. 
Ford, Comment, Wisconsin’s Recreational Use Statute: Towards Sharpening the Picture At the 
Edges, 1991 WIs. L. REV. 491 n.24. 

69. 673 So. 2d 585 (La. 1996). 

70. Id. at 586. 

71. Id. The bulletin noted that fifteen reported personal injuries were associated with such 
behavior during a prior snow. 

72. Id. at 587. Most of the affected students were residents of university housing. 

73. Id. After walking back to his dormitory following a basketball game at the school’s 
Assembly Center, Pitre returned to a hill near the Assembly Center at approximately 11:00 p.m., 
and joined several friends who were sledding. The Court described the activity as infrequent, 
and observed that most of the students, including Pitre, were generally unfamiliar with winter 
conditions and sledding. Id. 
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On his eighth trip down the hill, Pitre was paralyzed when the lid struck the 
concrete base of a light pole in a university parking lot.” 

The trial court granted summary judgment for the university, holding that 
the danger of striking the concrete base of the light pole was obvious and 
apparent, and that the university therefore had no duty to warn Pitre of the 
danger.” The Court of Appeal reversed and remanded for trial.” Following 
a trial on the merits, the trial court again held that the university had no 
duty toward Pitre. Again, the court of appeal reversed, and entered 
judgment for Pitre, finding that both the university and Pitre had been 
negligent.” The Louisiana Supreme Court reversed.” 

Observing that liability was governed by the State’s Civil Code,” the court 
recognized that a landowner (including a university) owes a duty to its 
invitees (including students) to discover any unreasonably dangerous 
condition and to either correct the condition, or warn of its existence.” 
However, the court held, a landowner is not liable for any injury resulting 
from a condition which should have been observed by an invitee in the 
exercise of reasonable care, or which is as obvious to an invitee (visitor) as 
it is to the landowner.” The court acknowledged that the plaintiff's 
subjective knowledge of a dangerous condition is not, per se, dispositive in 
jurisdictions that treat implied assumption of risk as a form of comparative 
negligence.” However, the court held, since the duty owed by a landowner 
to its invitees is governed by a standard of reasonableness, the landowner 


should have no duty as to conditions which are not unreasonably danger- 
ous. The obviousness of a potentially dangerous condition is a relevant 
factor in determining its unreasonableness. If the facts demonstrate that the 





74. Id. at 587-88. Pitre and three friends were lying side-by-side on their backs, with their 
feet facing uphill. They were pushed off by another student. As Pitre’s makeshift sled 
approached the concrete pole, students at the top of the hill “jumped” and shouted warnings 
of the impending collision. Id. at 592. 

75. Id. at 588. 

76. Pitre v. Louisiana Tech. Univ., 596 So. 2d 1324 (La. App. 1991). 

77. Pitre v. Louisiana Tech. Univ., 655 So. 2d 659 (La. App. 1995). The court of appeal 
held that, as a landowner, the university owed its invitees, including Pitre, a duty to correct 
defective conditions of its premises, or to warn students of such conditions. A majority of the 
judges added that the university was sufficiently involved in student housing and security, and 
the operation of extra-curricular activities, that its relationship with its students created a duty 
to prevent unreasonably unsafe student activities, and/or to warn students of unreasonable 
dangers of such activities known to the university, and not appreciated by the students. The 
court found Pitre 75 percent at fault and the university 25 percent at fault. Id. at 666, 673. 

78. Pitre v. Louisiana Tech. Univ., 673 So. 2d 585 (La. 1996). 

79. LA. Crtv. CODE. ANN. arts. 2315, 2316 (West 1979 & Supp. 1997). 

80. Pitre v. Louisiana Tech. Univ., 673 So. 2d 585, 590 (La. 1996). 

81. Id., citing Shelton v. Aetna Cas. & Sur. Co., 334 So. 2d 406, 410 (La. 1976), and Murray 
v. Ramada Inns, Inc., 521 So. 2d 1123 (La. 1988). 

82. Id., citing Murray v. Ramada Inns, Inc., 521 So. 2d 1123, 1136 (La. 1988), holding that 
a motel cannot assert the defenses of contributory negligence or assumption of risk as bars to 
recovery by a motel guest who sustained fatal injuries when he struck his head on the bottom 
of the motel pool while diving. 
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condition which caused plaintiffs injury was obvious to all visitors, the 
condition is not unreasonably dangerous, and the landowner has no duty 
to the plaintiff.” 

Applying the rule, the court held that since sledding is not inherently 
dangerous,“ and the light pole with which Pitre collided was “clearly 
visible” and “observable” to virtually all of the students participating in the 
sledding activity, it was reasonable for the university to expect that the risk 
of injury to students was slight.” Balanced against this slight probability, 
is the great utility of the light poles, which were constructed to provide 
adequate light for pedestrians and motorists. Added to this risk-utility 
comparison is the concern for the cost of eliminating the risk, here an 
unreasonable cost if measured in terms of stationing police or barriers at 
every possible point of injury.” 

Pitre is consistent with Weller and the majority rule that the landowner 
is liable to an invitee for injuries caused by a dangerous condition, if (1) the 
landowner knows, or should know of the condition and that it presents an 
unreasonable risk to the invitee; and (2) should expect that the invitee will 
not discover or appreciate the dangerousness of the condition, or will fail to 
protect himself against it. Such a rule discourages summary judgment 





83. Id. at 591. 

84. The defendant’s expert testified that sledding, when performed properly, may be 
compared to skateboarding or biking. Id. at 593. 

85. Id. at 591-92. The Supreme Court noted that virtually all student witnesses testified 
that the parking lot was well lit, and that all, including Pitre, had observed sledders slide past 
light poles and hit fixed objects during trips down the hill. 

86. Id. at 593. 

87. Id. The court rejected plaintiff's argument that the weather bulletin, and directions to 
university police to intervene if they observed dangerous student behavior created an 
affirmative duty. The court held that the university had no formal policy of preventing the 
activity, but rather directed police to handle situations in an ad hoc manner. The bulletin itself 
warned students to sled only in proper areas and to use good judgment. Any assertion by Pitre 
that he relied on the bulletin as an encouragement of his actions was contradicted by other 
students, none of whom testified that they relied on the bulletin as the motivation for their 
activities. Id. at 595. 

The court summarily rejected Pitre’s allegation that his student status per se created an 
affirmative duty, observing that such an allegation was based upon principles of in loco parentis 
no longer recognized in student injury cases. Id. 

’ The dissent argued that the majority opinion essentially renewed the doctrines of 
contributory negligence and assumption of risk as bars to recovery, and wrongly assumed that 
Pitre’s conduct could be characterized as assumption of the risk. Id. at 597. 

88. RESTATEMENT (SECOND) OF TORTS § 343A (1965). The Pitre court's statement of the rule 
is not as complete as it could be. Where the landowner should anticipate that an invitee might 
be injured by a condition, despite its obviousness, he should be liable. See W. PAGE KEETON ET 
AL., PROSSER AND KEETON ON THE LAW OF TORTS § 61, at 427 (5th ed. 1984) (“In any case where 
the occupier as a reasonable person should anticipate an unreasonable risk of harm to the 
invitee, notwithstanding his knowledge, warning, or the obvious nature of the condition, 
something more in the way of precautions may be required. This is true for example, where 
there is reason to believe that the invitee’s attention will be distracted . . . or that after a lapse 
of time he may forget the existence of the condition, even though he had discovered it or been 
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where there is any genuine dispute as to the obviousness of the condition, 
or apparency of its dangerousness.” However, if visitors on a landowner’s 
premises are likely to encounter a condition and may be expected to take 
care of themselves without further precaution, then the condition is not 
unreasonably dangerous because the likelihood of harm is slight.” 


C. Abatement of Status Rules 


Many jurisdictions, including some of the most populous, no longer 
distinguish between invitees and licensees, observing that the landowner’s 
duty is one of due care under the circumstances. As a practical matter this 
rule raises the standard for some entrants, although most states retain less 
demanding rules as to trespassers.” Thus, most courts still refuse to impose 





warned . . . or where the condition is one that would not reasonably be expected.”). See also, 
5 FOWLER V. HARPER, ET AL., THE LAW OF TORTS § 27.13, at 244-47 (2d ed. 1986); JOSEPH A. PAGE, 
THE LAW OF PREMISES LIABILITY § 4.6, at 80-85 (2d ed. 1988). 

89. See Ward v. K Mart Corp., 544 N.E.2d 223 (Ill. 1990) (holding commercial store operator 
liable for injuries sustained by customer who collided with post and exit door, notwithstanding 
obviousness of post to all customers who entered the store, where dispute existed as to 
customer’s view while exiting through door. 

The only sound justification for the ‘open and obvious’ rule must be either that the 
defendant in the exercise of reasonable care would not anticipate that the plaintiff 
would fail to notice the condition, appreciate the risk, and avoid it, or . . . that 
reasonable care under the circumstances would not remove the risk of injury in spite 
of foreseeable consequences to the plaintiff.... [Neither of these explanations 
justifies a per se rule that under no circumstances does the defendant’s duty of 
reasonable care extend to conditions which may be labeled ‘open and obvious’ or of 
which the piaintiff is in some general sense ‘aware.’ 
Id. at 146-47 (citation omitted). 

90. Some states bar recovery where plaintiff's conduct/fault is equal to, or greater than 
defendant's in contributing to the injuries sustained. In those states, Pitre would have 
recovered nothing. See, e.g., Wis. STAT. ANN. 895.045 (West 1997). Procedurally, a university 
can move, even on summary judgment, to dismiss a case because application of a modified 
comparative fault rule would bar all recovery. An illustrative case is Griebler v. Doughboy 
Recreational, Inc., 466 N.W.2d 897 (Wis. 1991), denying recovery to a party guest who dove 
headfirst into a pool of unknown depth. And, in Malley v. Youngstown State University, 658 
N.E.2d 333 (Ohio Ct. Cl. 1995), a nurse, who was a part-time student at the university slipped 
and fell in a hole in the concrete floor of a university parking garage. The court observed that 
university employees who regularly patrolled and inspected the garage should have discovered 
the hole. Therefore, the court held, the university had constructive knowledge of its presence 
as a danger to invitees on the premises. Id. at 434. The court noted that the hole was in a 
loading area, and not in the clearly marked pedestrian walkway. Id. However, the court 
defined the issue of plaintiff's crossing of the loading area as one of comparative negligence, as 
opposed to no-duty. Id. at 435. The court observed that Ohio’s comparative negligence rule 
apportions damages between plaintiff and defendant where the defendant’s negligence equals 
or exceeds plaintiff's negligence. The court found the university and Malley equally negligent 
and thus rendered judgment in her favor against the university. 

91. Poulin v. Colby College, 402 A.2d 846 (Me. 1979), for instance, merges the formerly 
distinct status assigned at common law to licensees and invitees. Compare Rowland v. 
Christian, 443 P.2d 561 (Cal. 1968) (arguing for the abatement of status rules as determining the 
landowner’s duty of care). The fine distinctions created by such status rules would not affect 
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a duty on a landowner to exercise reasonable care for a trespasser’s safety. 
As to trespassers, the university may prevail by motion to dismiss or 
summary judgment in a personal injury case. An illustrative recent 
situation is Pride v. Cleveland State University,” holding that the university 
owed no affirmative duty of care to a homeless man who was injured when 
he climbed over a brick wall and fell into a classroom building ventilation 
shaft.** The Ohio court noted that, at most, the university owed an 
undiscovered trespasser a warning of dangerous conditions actually known 
to the university, but unknown to the trespasser.” Although in this case the 
university was aware of prior thefts of small fixtures, it had no knowledge 
of the taking of the 250 pound grates covering the ventilation shaft.” 


D. Duty to Control Dangerous Persons on Premises: Negligent Security 
and Criminal Intrusion 


Assaults at private and public secondary and postsecondary campuses 
raise the issue of the scope of the duty to protect students. Liability can 
arise from governmental duties to protect, or from private landowner duties. 
Traditional tort law refuses to impose upon municipalities and other 
political subdivisions a general duty to protect the public.” In other words, 
while a governmental unit might have a constitutional obligation to protect 
public safety and welfare, the common law does not recognize a private 
cause of action for damages simply because a person is the victim of a 
crime.” A private cause of action is recognized at common law only where 
there is a special relationship between the governmental entity and a crime 
victim. Typically, such a relationship arises only when an express 





the university's duty to provide safe premises for student use, since students are invitees in any 
regard. However, the collapsing of historical distinctions between so-called licensees and 
invitees expands the scope of the university’s duty to parents, and to other visitors to the 
campus. 

92. 657 N.E.2d 878 (Ohio Ct. Cl. 1995). 

93. The court noted that the plaintiff had twice been warned not to sleep on the grates of 
the shaft. On the second occasion, plaintiff had been issued a trespass warning. Id. at 879. 

94. Id. at 881. 

95. Id. at 881. The court held that the university had no knowledge of the hazard until 
after plaintiff's accident. A traditional exception to the rule, applied to university cases, is that 
a duty of care might be owed to a trespasser who reasonably believes himself to be on a public 
or dedicated walkway. The Ohio court recognized the exception, but held that the ventilation 
shaft in question was neither part of a dedicated walkway at Cleveland State University, nor on 
a path worn by pedestrian traffic. 

96. When the state waives its immunity from private suit for damages in tort, it does not 
generally create any new cause of action. Rather, tort claims acts simply remove the absolute 
immunity historically afforded the government, and hold the governmental unit responsible for 
its negligence to the extent it would be responsible were it a private party. See, e.g., FLA. STAT. 
ANN. § 768.28 (West 1997). 

97. Riss v. City of New York, 240 N.E.2d 860 (N.Y. 1968). Riss, which is the classic case 
on point, is also a majority rule. See also DeLong v. County of Erie, 457 N.E.2d 717 (N.Y. 1983). 
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assurance is made by a governmental agent, and the victim relies on that 
assurance.” 

The public duty doctrine is not necessarily dispositive of a public 
university’s liability for student assault. Johnson v. State of Washington is 
illustrative. Johnson arose out of the abduction and rape of a freshman 
student near her dormitory on the campus of Washington State University. 
Johnson’s claims that the university was negligent as landowner were 
dismissed by the trial court on the university's motion for summary 
judgment.” The court of appeals agreed that the public duty doctrine 
prohibited private suits for damages when the only duty that a governmen- 
tal agency owed was a general duty to the public at large. The court also 
rejected the argument that the university is in loco parentis, and thus 
responsible for the protection of Johnson simply because she is a student. 
However, the court reversed the dismissal of Johnson’s claims as a matter of 
law, holding that Johnson was a business invitee of the university, and that 
the university owed her a duty of reasonable care as to the safety of its 
premises.*” 

Johnson held that issues of the university’s negligence, and whether the 
university's acts or omissions were the legal cause of Johnson’s injuries, are 
jury questions where evidence shows that the university could reasonably 
have foreseen criminal assault. Johnson applied the now accepted rule that 
a criminal assault of a tenant is not an intervening act if it is foreseeable by 
the landlord.** The landlord is not the insurer of the safety of tenants from 
criminal intrusion; however, where the location of the premises, or prior 





98. Liability can arise when a victim receives assurances from a 911 agency that rescue 
personne] are en route to the crime scene. DeLong v. County of Erie, 457 N.E.2d 717 (N.Y. 
1983). Cf. Chambers-Castanes v. King County, 669 P.2d 451 (Wash. 1983); Roy v. City of 
Everett, 823 P.2d 1084 (Wash. 1992); City of Little Rock v. Weber, 767 S.W.2d 529 (Ark. 1989). 
See also Florence v. Goldberg, 375 N.E.2d 763 (N.Y. 1978). 

99. 894 P.2d 1366 (Wash. 1995). 

100. The trial court relied on the public duty doctrine, and also held that, in any event, the 
act of the rapist was an intervening criminal act, and thus the legal cause of Johnson’s injuries. 
Id. 

101. See Bickel & Lake, Reconceptualizing, supra note 25. 

102. 894 P.2d 1366, 1370 n.21, citing Peterson v. San Francisco Community College Dist., 
685 P.2d 1193 (Cal. 1984); Jesik v. Maricopa County Community College Dist., 611 P.2d 547 (Az. 
1980); Isaacson v. Husson College, 297 A.2d 98 (Me. 1972); see also Cutler v. Board of Regents, 
459 So. 2d 413 (Fla. App. 1984) (holding that university as landlord has a duty to provide 
reasonable security as to students residing in campus residence halls); Cf. Savannah College of 
Art & Design v. Roe, 409 S.E.2d 848 (Ga. 1991) (holding that duty of security is based in 
contract, unless university landlord has reason to foresee criminal assault of dormitory 
resident); Leonardi v. Bradley Univ., 625 N.E.2d 431 (Ill. App. 1993); Hartman v. Bethany 
College, 778 F. Supp. 286 (N.D.W. Va. 1991) (holding that student is not an invitee of university 
when student visits fraternity house in early morning hours, or patronizes off-campus pub 
owned and operated by university alumnus). 

103. Kline v. 1500 Mass. Ave. Apartment Corp., 439 F.2d 477 (D.C. Cir. 1970) is the leading 
and seminal case. See DAN B. DOBBS, TORTS AND COMPENSATION 517 (2d ed. 1993). 
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criminal events make future criminal intrusion foreseeable, the landlord has 
a duty to provide reasonable security." 

Johnson is a prime example of how this rule has been extended to 
colleges and universities. The duty of the university as landlord is not 
based on a finding that the university stands in loco parentis; rather, duty 
is based upon the traditional relationship of landlord-tenant.*” Viewed in 
this context, the rule can be extended to state that the duty to provide a safe 
campus is unrelated to any notion of surrogate parent status. The fact that 
a college need not police the morals of its students does not entitle it to 
abandon any effort to ensure their physical safety. Parents, students, and 
the general community have a reasonable expectation, fostered in part by 
colleges themselves, that reasonable care will be taken to protect resident 
students from foreseeable harm.*” 





104. Kline, 439 F.2d at 481. 

105. Mullins v. Pine Manor College, 449 N.E.2d 331 (Mass. 1983), is widely acknowledged 
to be the seminal College-as-Kline case. Mullins was raped by a criminal intruder, who 
awakened her in her dormitory room at approximately 4:00 a.m. Id. at 334. She was hooded 
with a pillowcase, and forced to accompany her assailant to the college’s dining hall, where the 
rape took place. Id. The jury found that the negligence of security personnel permitted the 
intrusion, and awarded damages to Mullins. Testimony of a number of witnesses, including 
experts, established that an assailant could easily gain access to Mullins’ dormitory. Security 
gates were unsecured and easily negotiable; dormitory residents’ doors lacked deadbolts, chains 
or knifeguards, and were unlocked by a single key which also unlocked common premises; only 
two security guards were on duty and no protocol existed to insure adequate patrols of campus 
buildings and commons. Id. at 338-39. On appeal the college argued that it had no duty to 
protect Mullins from criminal assault. The Massachusetts Supreme Judicial Court rejected the 
college’s assertion, holding that duty was both assumed by the college and imposed by law. 

The court held that the college’s location near a metropolitan area close to bus and train lines 
(leading directly to Boston) made the risk of trespass foreseeable. The college itself warned 
students at freshman orientation of the dangers of living in such an area. Id. at 337. Such an 
environment is itself sufficient, the court held, to place the college on notice of the need for 
reasonable campus security. The court rejected the argument that a history of identifiable 
criminal acts is a condition precedent to the imposition of a duty to provide for tenant security, 
holding prior acts to be only a factor in determining the issue of foreseeability of future 
intrusion. Id. The court held that, in the alternative, liability could be based upon the college’s 
own voluntary assumption of the duty to provide campus security. The court noted the 
testimony of an expert witness that eighteen area colleges took steps to provide adequate levels 
of campus security, a fact demonstrating “that the imposition of a duty of care is firmly 
embedded in community consensus.” Id. 

106. See Mullins, 449 N.E.2d 331, 335. The fact that many colleges require freshman and 
sophomore students, like Mullins, to live in campus residence halls, demonstrates the fairness 
of imposing a duty to provide reasonable security against wrongful intrusion. Students 
typically reside in campus dormitories (now popularly called residence halls) for brief periods, 
and enjoy little to no authority to design their own security system, install locks, or enforce 
visitor protocols. Indeed, college rules normally specify the nature’and extent of security 
precautions in residence halls. Id. 

107. Id. at 335-36. Some writers have criticized cases such as Mullins as creating a 
relationship that “looks suspiciously like the in loco parentis of an earlier time under which 
colleges take custody of their students and in effect become the insurer of their safety.” See, 
e.g., Szablewicz & Gibbs, supra note 30, at 453, 463. See also Shur, supra note 22. However, 
these writers fail to take issue with the significant number of cases recognizing duty, or to 
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The rule in Johnson has been widely accepted and applied, and is not the 
exceptional situation.” Yet colleges and universities continue to suggest 
that their duty to provide reasonable security for students should not be 
subject to civil suit for reparation in cases of student assault. Delaney v. 
University of Houston™ is a typical example. Delaney and other female 
residents submitted numerous reports to university personnel that the lock 
on a common entrance door to their residence hall was broken. Repairs 
were delayed and Delaney was assaulted by a criminal intruder who gained 
entrance to her premises by the broken door. When she sued the university 
alleging negligence, the university asserted that security of dormitory 
premises is a police power issue, subject to the doctrine of discretionary 
governmental immunity.’”° The court rejected the argument, defining the 
issue as one of operational (hence, non-immune) negligence of the public 
university. The court found that the negligent failure of university 
maintenance personnel to repair a broken lock on a landing door of 
Delaney’s dormitory may subject the university to liability, where the 
broken lock facilitated entry of her assailant.’” 





supply any extensive recent authority for their assertion that the recognition of a duty to 
provide a reasonably safe campus recreates in loco parentis doctrine in student injury scenarios. 
Their arguments, in essence, amount to no more than suspicion of in loco parentis’ reserrection, 
and ignore overwhelming authority for the university's status, inter alia, as landlord. 

108. See, e.g., Duarte v. California, 804 (1978) (finding that student tenant surrendered 
aspects of her control over self-protection to university, which had superior control over both 
residential facilities and certain aspects of student’s personal activities); Miller v. State, 478 
N.Y.S.2d 829 (1984) (finding that when a state university operates housing, it has the same duty 
as a private landlord in the maintenance of security devices; where university had received 
complaints from residents about strangers in hallways, men in womens’ bathrooms, and 
university had experienced numerous instances of armed robbery, burglary, and trespass, its 
failure to lock outer doors of residence hall supported finding of liability for injuries to student 
who was abducted and raped in a residence hall room by an intruder); Peterson v. San 
Francisco Community College, 685 P.2d 1193 (Cal. 1984) (finding college liable for sexual attack 
on a student by a non-student concealed in untrimmed foliage near stairway); Cutler v. Board 
of Regents, 459 So. 2d 413 (Fla. App. 1984) (finding that university landlord has a duty to 
provide reasonable security against risk of student rape by criminal intruder); Nieswand v. 
Cornell Univ., 692 F.2d 1464 (2d Cir. 1988) (university has duty to provide security for campus 
residence halls); Cf. Savannah College of Art and Design v. Roe, 409 S.E.2d 848 (Ga. 1991) 
(finding that neither location of college, nor prior history of criminal activity justified holding 
college liable for criminal attack on female resident; in absence of foreseeability of criminal 
assault, the duty of security is based in contract). 

109. 835 S.W.2d 56 (Tex. 1992). 

110. See Riss v. City of New York, 240 N.E.2d 860 (N.Y. 1968). Riss, the seminal public duty 
doctrine case, holds that the typical tort claim act does not recognize a private tort action for the 
alleged failure of a public police department to act on the complaint of a citizen that she has 
been threatened with harm. 

111. 835 S.W.2d 56, 60. Traditional tort claims acts do not impose a general duty of care on 
a public university landlord. Tort claims acts do not, in themselves, impose new causes of 
action. Rather, a waiver of tort immunity, by statute, simply allows for civil reparation for 
operational negligence of a public university landlord by placing it in the same position as a 
private landlord that fails to properly maintain its premises so as to make them reasonably safe 
for the tenant's use. 








1997] UNIVERSITY AS FACILITATOR 773 


By extension, a university’s authority and discretion to assign student 
residents to campus housing units must also be subject to a standard of 
reasonable care. Students are frequently required to live in campus housing 
and to share their living quarters with other students assigned by the college 
or university."” Nero v. Kansas State University" addresses the university’s 
duty to exercise reasonable care in the administration of housing assign- 
ments of students, and is yet another example of the rejection of “no-duty” 
assertions by universities. 

The university assigned a male student named Davenport to a room in a 
coeducational residence hall. One month later, Davenport was accused of 
raping a female resident of that hall.** Following consultation among 
university administrators, Davenport was reassigned to an all-male 
residence hall and instructed not to enter the former hall, or the university 
food center until further notice.” The agreement was confirmed by the 
university's Associate Dean of Student Life.’ 

At the close of the academic year, only one residence hall was available 
for students attending intersession and summer school classes. The hall 
was coeducational.’” Although Davenport was awaiting trial on a criminal 
charge of sexual battery, he was assigned by the university to the summer 
session coeducational residence hall. Nero, a female student enrolled in 
transient study from the University of Oklahoma, was also assigned to this 
residence hall. She was unaware of Davenport’s prior history or status as a 
student.’ Davenport sexually assaulted Nero in a basement television 
lounge of the residence hall while the two were watching television.” Nero 
sued Davenport and the university and obtained summary judgment against 
Davenport. However, the trial court dismissed Nero’s cause of action against 
the university.”° On appeal, she alleged that her status as a student and 
tenant of the university supported the imposition of liability for the 





112. See, e.g., Prostrollo v. University of S.D., 507 F.2d 775 (8th Cir. 1974). See generally, 
WILLIAM A. KAPLIN, THE LAW OF HIGHER EDUCATION, § 4.14.1, pp. 549-550 (3d ed. 1994) and 
Donald M. Zupanec, Annotation, Validity, Under Federal Constitution, of Regulation or Policy 
of College or University Requiring Students to Live in Dormitories or Resident Halls, 31 A.L.R. FED. 
813 (1977). 

113. 861 P.2d 768 (Kan. 1993). 

114. Id. at 771. 

115. Id. The university had no formal policy, practice or procedure for removing a student 
accused of sexual assault from campus housing. 

116. Id. 

117. Id. at 772. 

118. Id. 

119. Id. 

120. Id. The trial court’s entry of summary judgement in favor of the university is the typical 
result when the court follows a Bradshaw, Beach, or Rabel analysis. See supra note 28. The trial 
court's entry of summary judgment, dismissing Nero’s claim as a matter of law, deprives Nero 
of the chance to subject the university's conduct to a standard of reasonable care. In effect, such 
rulings suggest that a university owes no level of care to its students. 
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university’s negligent assignment of Davenport to her residence hall, 
without warning her of the risk of his presence in the hall. 

The Kansas Supreme Court recognized the demise of the in loco parentis 
doctrine." Treating the principal reported appellate decisions at length, 
the Kansas court noted that the most prominent early no-liability cases, 
including most notably Bradshaw v. Rawlings,’” and Baldwin v. Zoradi,*” 
considered alcohol-related injury and death, and focused on allegations by 
injured students that the college had an obligation to generally prohibit 
underage consumption of alcohol on and off campus.’* The court added 
that other early cases denying liability rejected the argument that the public 
college or university had a general duty to protect students from the crimes 
of other students.” The Nero court then focused on the holdings of the 





121. Id. at 773. The court compared Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), 
Tanja H. v. Regents of the Univ. of Cal., 278 Cal. Rptr. 918 (Ct. App. 1991), Baldwin v. Zoradi, 
176 Cal. Rptr. 809 (1981), and Eiseman v. New York, 511 N.E.2d 1128 (N.Y. 1987) with Furek 
v. University of Del., 594 A.2d 506 (Del. 1991). See also, Theodore C. Stamatakos, The Doctrine 
of In Loco Parentis, Tort Liability, and the Student-College Relationship, 65 IND. L.J. 471 (1990). 

122. 612 F.2d 135 (3d Cir. 1979). 

123. 176 Cal. Rptr. 809 (Ct. App. 1981). 

124. What most writers and courts overlook in extending Bradshaw and Baldwin to deny 
duty in all cases of student assault arising from the misconduct of other students or third 
parties, is that the plaintiffs in these two cases alleged essentially that the university was in loco 
parentis; that is, that the university had a duty to prohibit underage consumption of alcohol. 
Bickel and Lake have constantly agreed with the observation that such an application of in loco 
parentis theory remains inappropriate in higher education. See Baldwin v. Zoradi, 176 Cal. 
Rptr. 809, 818. See also Hartman v. Bethany College, 778 F. Supp. 286 (N.D.W.Va. 1991) 
(properly denying relief to a college freshman who claimed that the College stood in loco 
parentis because she was a minor, and should have prevented her from consuming alcohol off 
campus). See also Booker v. Lehigh University, 800 F. Supp. 234 (E.D. Pa. 1992), granting 
summary judgement in favor of the university, where female student alleged that university 
stood in Joco parentis and thus had a general duty to control voluntary student consumption 
of alcohol at fraternity parties. The student, having voluntarily consumed what she admitted 
was a significant amount of alcohol at several fraternity house locations, sustained head injuries 
when she fell on a rocky trail as she was walking back to her sorority. Notwithstanding 
Bradshaw, the Booker court implied that the university would have been held accountable if 
it had been involved in planning the parties, or in serving, purchasing, or otherwise supplying 
the alcohol. And see Millard v. Thiel College, 611 A.2d 715 (Pa. Super. Ct. 1992) (denying 
liability where university student was killed while operating his motorcycle on a public street 
after consuming beer at a fraternity party); Marshall v. University of Del., 633 A.2d 370 (Del. 
1993) (refusing to extend Furek to hold the university liable for injuries sustained by a non- 
student who was assaulted by an unidentified person as he attempted to gain admission to a 
fraternity party). 

125. Cf. Eiseman v. New York, 511 N.E.2d 1128 (N.Y. 1987) (stating that liability cannot be 
based on the theory of in loco parentis because colleges today have no general legal duty to 
shield their students from the dangerous activities of other students). This is simply a 
restatement of the public duty doctrine well established in governmental immunity law. See 
Riss v. City of New York, 240 N.E.2d 860 (N.Y. 1968). 

The Eiseman opinion contains troubling dictum. The court suggested that the state’s interest 
in reintegrating a former convict into society, including his enrollment and residence in a 
university program, outweighs the state’s interest in the safety of other students. Such an 
observation is questionable under civil rights law, and is overbroad because the university had 
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Delaware Supreme Court in Furek v. University of Delaware * and the 
Supreme Court of Massachusetts in Mullins v. Pine Manor College’”’ as 
recognizing duties of universities regarding student safety. Noting Furek’s 
criticism of Bradshaw v. Rawlings, the Nero court observed that universities 
are actively involved in the management of student housing, and that 
dangerous situations involving student invitees arising out of the ownership 
and operation of university housing units are within the proper contempla- 
tion of a duty of reasonable care. The scope of this duty extends to 
protection against the negligent or intentionally dangerous activities of third 
persons that are foreseeable to the university.’ 

Nero looked also to Mullins, and reaffirmed that the abandonment of in 
loco parentis doctrine does not relieve the college of the duty to provide 
reasonable security measures for the safety of students. Resident students 
pay for student housing, as do the tenants of private landlords.” Kansas 
State University furnished housing to students for pay, in competition with 
other private landlords.“ The court recognized that the decision whether 
to offer campus housing might indeed be a discretionary decision. However, 
once the university elects to operate rental units, the court said it has the 





no actual or constructive knowledge of Eiseman’s dangerous propensities. Moreover, the court 
suggests, in dictum, that its finding in favor of the university was based, in part, upon the fact 
that the student-victim was aware that Eiseman was a convicted felon. 

126. 594 A.2d 506 (Del. 1991). 

127. 449 N.E.2d 331 (Mass. 1983). 

128. 861 P.2d 768, 777 (Kan. 1993). Compare L.W. v. Western Golf Association, 675 N.E.2d 
760 (Ind. App. 1997), dismissing a suit by plaintiff student who was raped by a male student 
while unconscious in her room at a scholarship house operated by a university foundation. 
Plaintiff had become intoxicated at a party, and was taken to her room by several males, 
including her assailant. Affirming summary judgment, the court of appeals held that, prior to 
the attack, the foundation had received no complaints about the male student, also a resident 
of the scholarship house. More specifically, the court observed that “L.W. does not assert that 
she or anyone else had complained that they felt threatened by him.” Id. at 761. 

The court held that a university landlord “certainly does have a duty in the case before us 
to refrain from doing anything that would facilitate criminal acts.” Id. at 763. However, citing 
Tanja H. v. Regents of the University of California, the court noted, “[a]lthough consensual sexual 
intercourse may arguably be a foreseeable result of placing male and female residents on the 
same floor in the same housing unit, rape is not.” Id. at 763. See also Motz v. Johnson, 651 
N.E.2d 1163 (Ind. App. 1995) (local fraternity chapter not liable for sexual assault in the 
absence of evidence that it was alerted to the likelihood of harm by assailant’s prior acts). 

129. See Michael J. Bazyler, The Duty to Provide Adequate Protection: Landowners’ Liability 
for Failure to Protect Patrons from Criminal Attack, 21 ARIZ. L. REV. 727, 745 (1979); Olin L. 
Browder, The Taming of a Duty—The Tort Liability of Landlords, 32 DEF. L.J. 497 (1983); Peter 
S. Selvin, Landlord Tort Liability for Criminal Attacks on Tenants: Developments Since Kline, 9 
REAL ESTATE L.J. 311 (1981); Joel E. Smith, Annotation, Liability of University, College, or Other 
School for Failure to Protect Student from Crime, 1 A.L.R. 4TH 1099 (1981) (discussing 
university's liability for failure to protect a student from crime); Gary D. Spivey, Annotation, 
Landlord's Obligation to Protect Tenant Against Criminal Activities of Third Persons, 43 A.L.R. 3D 
331 (1973). 

130. 861 P.2d 768, 779 (Kan. 1993). 
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same duty as any other landlord to exercise reasonable care to protect its 
tenants. 

Davenport’s presence in Nero’s dormitory presented a question of fact;?*? 
liability arises when a danger becomes apparent to the landowner, or the 
circumstances are such that a careful and prudent landlord would be put on 
notice of the potential danger.’ In the instant case, when Davenport 
enrolled for the intersession, the university had the option of refusing to 
rent space to him.™ Instead, the university assigned him to a coeducational 
residence hall with Nero, who was from a different state and presumably 

-did not know that a rape charge was pending against Davenport.** The 
university's affirmative act in assigning Davenport to Nero’s dormitory may 
even have given Nero a false sense of security.” 





131. Id. at 780, 782. KSU exercised its option to build, maintain, and operate housing units. 
Once that discretionary decision was made, KSU had a legal duty to use reasonable care under 
the circumstances in protecting occupants of coed housing units from foreseeable criminal 
conduct in common areas. 

132. Fact questions include whether housing employees exercised reasonable care in placing 
Davenport in the same unit with Nero, and failing to warn her, or to institute adequate security 
measures to protect female residents based upon KSU’s knowledge of the reported sexual attack 
by Davenport three weeks prior. Id. at 782. Compare Peschke v. Carroll College, 929 P.2d 874 
(Mont. 1996), upholding a jury verdict in favor of the college where conflicting evidence was 
presented on the issue of the college’s response to an observation of a disruptive homeless man 
who shot plaintiff, a college employee, after being escorted from the college chapel by priest. 
The court held that both plaintiff and college presented facts relevant to the issue of the 
college’s priest observed the homeless man, apparently intoxicated, with a handgun in his 
pants, “hollering and banging on a pew” during a Mass. However, the jury also heard evidence 
that there had never before been a serious problem caused by transients or homeless people, 
and no prior murder, rape, assault or armed robbery at the college. See Estate of Strever, 924 
P.2d 666, 674 (Mont. 1996) (stating rule that “if an intervening criminal act is one the defendant 
might reasonably foresee, then there is no reason why the fact finder should not decide 
causation the same as with any other intervening causation case”). 

133. Id. at 780. See L.W. v. Western Golf Ass’n, 675 N.E.2d 760 (Ind. App. 1997). See also 
Gragg v. Wichita State Univ., 934 P.2d 121 (Kan. 1997). In Gragg, citing its prior decision in 
Nero, the Kansas Supreme Court affirmed summary judgment in favor of the university, 
dismissing an action brought by the survivors of a woman who was shot by a third party while 
attending a Fourth of July fireworks display on the university's campus. The court observed 
that no other shooting or violent assault resulting in death had occurred at any public event on 
the university's campus during the prior 25 years, and that the third party assailant was 
unknown to the university (although it was aware of gang-related activities in the community). 
The court noted the assignment of more than 80 university and city police officers to the event 
which attracted approximately 20,000 persons. 

134. 934 P.2d 121. 

135. Id. 

136. Id. 
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Some commentators*” argue that cases such as Mullins, Duarte,’ 
Peterson,’ and Nero would impose a virtual strict liability on the univer- 
sity, requiring it to insure the safety of its students. Indeed, universities 
often attempt to confuse the issue of the standard of care with issues of the 
proper amount of care under the circumstances, causation and affirmative 
defenses.” Universities consistently attempt to argue that the legal standard 
should not apply to them because they believe that recognition of a duty of 
care a fortiori imposes liability for student injury arising from the conduct 
of the student herself, other students, or third parties.“** This reasoning 
obscures traditional negligence principles which require proof by the 
plaintiff that the university’s conduct under the circumstances of the 
student’s injury was unreasonable, and that the university's conduct was the 
cause-in-fact and legal cause of the student’s injury. Baldwin v. Zoradi* 
recognizes this distinction between duty and causation. Its holding that a 
university was not liable for student injuries arising from an off-campus 
automobile speed contest includes the important observation that there was 
an insufficient causal connection between the university’s failure to control 
on-campus drinking and the speed contest.” Notwithstanding the specific 
rationale in Baldwin, universities continue to seek a no-duty characteriza- 
tion of the student-university relationship that allows rejection of liability 
as a matter of law. However, in the overwhelming majority of the cases 
involving the assault of students in campus housing (the prominent 
exceptions being Tanja H. v. Regents of the University of California’ and 





137. See Brian A. Snow & William E. Thro, Redefining the Contours of University Liability: 
The Potential Implications of Nero v. Kansas State University, 90 ED. LAW. REP. 989 (1994); Shur, 
supra note 22. 

138. 148 Cal. Rptr. 804 (1978). 

139. 861 P.2d 768 (Kan. 1993). 

140. See, e.g., Shur, supra note 22. 

141. Id. 

142. 176 Cal. Rptr. 809 (Ct. App. 1991). 

143. Id. at 816. This is essentially the basis for the Third Circuit’s holding in Bradshaw, 
denying liability for an off-campus alcohol-related injury arising from a student's negligent 
operation of a motor vehicle. Bradshaw does, however, go farther in its argument that the duty 
of a university regarding student safety must be based on a premise that the university is the 
custodian of the student. See Bradshaw v. Rawlings, 612 F.2d 135, 141 (3d Cir. 1979). 

144. 278 Cal. Rptr. 918 (Ct. App. 1991). Tanja H. and Crow v. California, 271 Cal. Rptr. 349 
(Ct. App. 1990), upon which it relies, are cases of student injury arising from batteries 
committed by members of university football teams. Neither case denies the premise that a 
university owes a duty of reasonable care regarding the safety of students as invitees or tenants. 
Rather, each denies liability for peer assault that the university had no reason to foresee. Tanja 
H. states the proposition that a university, even as landlord, does not insure the safety of its 
student-tenants. 278 Cal. Rptr. 918, 920-21 (Ct. App. 1991). We agree with this proposition, 
which simply restates the Kline rule. The questionable aspect of the Tanja H. court's opinion 
is the court's leap from the Kline premise to the conclusion that university landlords should be 
responsible for student assault by third party criminal intruders, but not for assaults by other 
students, no matter what the circumstances. The court’s holding that a college could not 
comply with a duty to prevent alcohol-related peer assault without violating the privacy rights 
of students obscures and overstates the court’s holding that the plaintiffs injuries arose out of 
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Rabel v. Illinois Wesleyan University’), courts have rejected this under- 
inclusive characterization of the student-university relationship, and have 
required the university to live up to the duty that would be imposed on 
typical landlords. The duty of the landlord, including the university 
landlord, is to exercise reasonable care for the tenant’s safety," and 
traditional principles of negligence regarding factual and proximate cause 
will determine whether the landlord is liable for an injury resulting from a 
breach of this duty, including an injury caused by a foreseeable vel non 
criminal act of a third party. Universities are thus not strictly liable.*”’ 





her own illegal consumption of alcohol at a party attended by other students in a campus 
residence hall. The court’s opinion holds simply that a university cannot prevent student 
drinking, even when prohibited by university rules, and should not therefore be liable for 
spontaneous peer assault that is foreseeable in a general sense only, but inevitable, 
notwithstanding reasonable efforts by the university. The authors accept this reasoning and the 
alternate conclusion of the Tanja H. court that plaintiff showed no evidence of a causal 
connection between the sexual assault that caused her injuries and a defect in university 
residence hall premises. The court held that a university may be held liable for a sexual assault 
facilitated by a defect in university premises, citing Peterson v. San Francisco Community 
College District, 685 P.2d 1193 (Cal. 1984), but that in the instant case, the court held that there 
was no meaningful causal connection between the university’s failure to fix a shattered light 
bulb in a stairway and the sexual assault of plaintiff by members of the university's football 
team. In sum, the entire premise of the Tanja H. court's ruling is consistent with tort law 
applicable to private landlords and tenants, and needs no special reliance upon notions of in 
loco parentis. 

Crow may be reconciled on similar grounds. The Crow court held that there was no causal 
connection between university conduct and the acts of a university athlete who punched the 
plaintiff at a party. The court observed that the plaintiff was an adult college student drinking 
beer in a dormitory. No claim was made that the university knew or should have known of any 
particular risk at this particular dormitory. Couched in such language, the court's opinion is 
consistent with both Furek and Nero, and would support their results, notwithstanding the 
inapplicability of in loco parentis doctrine. 

145. 514 N.E.2d 552 (Ill. Ct. App. 1987) (holding that university had no duty to protect 
female resident from injuries arising out of her involuntary participation in fraternity prank). 
In light of Tanja H. and Crow, the Rabel holding is supportable, on no-negligence or no- 
causation grounds, if based on findings that the university had no reason to foresee the 
abduction of plaintiff by a fellow student (as a part of a fraternity prank), and/or that reasonable 
precautions by the university could not have prevented the spontaneous act that caused 
plaintiffs injuries. In sum, Rabel’s claims could properly be denied on the basis that the 
university was not negligent, or that its conduct was not a factual or legal cause of plaintiff's 
injuries. The error in the Rabel court's reasoning is its apparent assertion that the university 
had no duty to plaintiff as to her safety as a resident in university operated housing. 

146. See Scott v. Watson, 359 A.2d 548 (Md. 1976). Scott accepts Kline v. 1500 
Massachusetts Ave. Apartment Corp., 479 F.2d 477 (D.C. Cir. 1970), but emphasizes that the rule 
stops short of imposing a general duty on the landlord to insure the safety of its tenants (a form 
of strict liability or warranty). 

147. See Gragg v. Wichita State University, 934 P.2d 121 (Kan. 1997), holding that the 
university “is not required to take precautions against a sudden attack from a third person [it] 
has no reason to anticipate.” Id. at 129. The Gragg court held that, since the landowner is not 
the insurer of his invitee’s safety, his duty to exercise care for an invitee’s security arises from 
his knowledge of facts from which he should prevision risk of harm to the invitee. The court 
observed that, in Nero, the university was acting in its capacity as landlord, and could have 
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Neither do cases like Nero require a university to assume “a high degree 
of control” over any student who might be a foreseeable threat to other 
students in a residence hall.” On the other hand, a landlord typically does 
have a superior right of control over the security of leased premises, and is 
not an unrelated helpless third party regarding the safety of its tenants. 
There has been “a rather myopic view” that “to control” students means 
to take custody, “babysit,” or otherwise constrain or confine them. However, 
even under the RESTATEMENT (SECOND) OF TORTS, “the duty to control the 
conduct of a third person is commensurate with such ability to control as 
the defendant actually has at that time .... In other words, it is within the 
contemplation of the RESTATEMENT that there will be diverse levels of 
control which give rise to corresponding degrees of responsibility.”*” 





exercised greater control “over a known [assailant] in the proximity to protect an unknowing 
victim.” Id. at 133. See also Hall v. Board of Supervisors of Southern Univ., 405 So. 2d 1125 
(La. Ct. App. 1981) (holding that a university was not negligent in failing to prevent a 
spontaneous shooting of a student in a dormitory lobby, where the attack was sudden and 
unforeseen, and no reasonable amount of security could have prevented the attack). 

148. Snow and Thro make the argument that the removal of a male resident from a 
coeducational dormitory, while criminal charges of sexual battery are pending against him, may 
be equated with the actions of the United States government during World War II that sent 
Japanese-Americans to internment camps. Snow & Thro, supra note 137, at 998-99. Yet the 
university can refuse on-campus housing to students for any number of reasons, including the 
violation of university rules governing campus housing. Moreover, there is not even the 
slightest indication that Kline has created Warsaw ghetto-like suspicions in the commercial 
tenancy community. 

Additionally, Snow and Thro argue that imposing a duty on the university as landlord 
resurrects notions of in loco parentis. They worry about a future of “date calls” (common in the 
1950s), and curfews for women students. While it is tempting to interpret such statements as 
hyperbole, their additional reference to limited access to residence hall keys, warnings to 
residents about certain dangers, and the enhancement of residence hall security describes 
actual measures now being taken by responsible universities. The University of Florida is 
illustrative: “older dormitories such as the University of Florida’s Fletcher Hall offer little space 
and almost no privacy. Hall ‘95, UF’s newest dormitory, is quite likely the future of the dorm 
business at Florida schools. Florida’s universities are innovating and specializing to meet 
students’ needs and wants.” Barry Klein, Dawn of the New Dorm, ST. PETERSBURG TIMES, Apr. 
14, 1997, at 1B. 

Further, fear of the rebirth of in loco parentis is unsupported by decisional law. Waving the 
bloody flag of in Joco parentis is in reality an attempt to gain immunity from duties founded on 
traditional and well reasoned tort concepts. See Stamatakos, supra note 121, 

Warnings of a ‘new’ in loco parentis are both wrong and problematic. . . . [C]ourts 
resolving personal injury claims by students against colleges have uniformly assessed 
the relationship under traditional tort theories. Furthermore, the doctrine of in loco 
parentis, properly understood, never did serve as the basis for tort liability. Thus, the 
mistaken claims of the coming of a ‘new’ in loco parentis may create confusion . . . 
and may induce colleges to draft and implement practices that spawn, rather than 
diminish institutional liability. 
Id. at 472. 

149. Estates of Morgan v. Fairfield Family Counseling Ctr., 673 N.E.2d 1311, 1323 (Ohio 
1997). 

150. Id. (citations omitted). 
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E. University Non-Premises Liability 


The issue of the university’s duty is more difficult when student injury 
involves peer assault, or arises from reckless behavior by a student that 
injures another student. What will be the university’s response to the 
growing culture of violence described by researchers?™’ For many years, 
courts have insulated universities from liability for student misconduct that 
injures other students by imagining the university as, in effect, a 
bystander’ in student life. The university is seen as unable to ‘control’ 
unruly student conduct, including but not limited to over-consumption of 
alcohol, assault, hazing and harassment. Legally, peer conduct that injures 
others has been conceived of as typical of college life.** However, hazing, 
assault and harassment are now front page news, and have gained the 
attention of employers, the military, and colleges and universities. Courts 
appear especially willing to reconceptualize the student-university 
relationship to encourage a greater concern for student safety and a safe 
learning environment. 

The ‘bystander’ image that has sometimes insulated the university from 
liability for student-on-student violence during the past twenty years has 
roots in the RESTATEMENT (SECOND) OF TorTSs, Topic 7, §§ 314-320."* The 
RESTATEMENT (SECOND) OF TORTS*”® imposes affirmative duties where 
“special relationships” exist, such as between a common carrier and 
passenger, an innkeeper and guest, a possessor of land and his invitee, as to 


persons who voluntarily or by law take custody of another under such 





151. Reports of violence in middle and secondary schools show significant patterns of gun 
possession, fighting and assault among pre-college students. College administrators question 
whether such conduct will increase as current secondary school students reach college age. See 
Gary Pavela, SYNFAX WEEKLY REPORT, Mar. 27, 1995, at 342-43, reporting studies on youth 
violence released by Harvard School of Public Health researcher William DeJong: data drawn 
from a survey of 815 students from nine high schools across the United States showed that 25 
percent of males and 8 percent of females reported carrying a gun to school at least once in six 
months; 61 percent of males and 44 percent of females reported that they had been in a physical 
fight with someone of their own age during the past six months. Surveys reporting the 
spreading culture of violence are relevant to universities, Pavela observes, because the larger 
culture inevitably affects higher education, especially as it desires to be more inclusive. 

152. We use the word “bystander” as the RESTATEMENT (SECOND) OF TORTS and the Kline 
court use the term: to describe the rule that a person has no general duty under tort law to come 
to the aid of a stranger, unless the person’s own affirmative conduct has placed the stranger at 
risk, or the two parties enjoy a relationship recognized by tort-accident law. 

153. See generally Rabel v. Illinois Wesleyan Univ., 514 N.E.2d 552 (Ill. App. Ct. 1987). 

154. See Bickel & Lake, Reconceptualizing and Expanding Duty, supra note 25 (engaging in 
analysis of relevant RESTATEMENT (SECOND) OF TORTS sections). 

155. RESTATEMENT (SECOND) OF TORTS, § 314, and cmt. c, § 315 (1965); the origin of the rule 
is in early distinctions between misfeasance and nonfeasance. Courts were concerned with 
injury caused by affirmative act, and not as greatly concerned with a person who did nothing 
to cause injury affirmatively, even though the omission might result in equally significant 
injury. As the Restaters predicted, the general no-duty rule is in decline. See Estates of Morgan 
v. Fairfield Family Counseling Ctr., 673 N.E.2d 1311 (Ohio 1997). 
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circumstances as to deprive the other of his normal opportunities for 
protection, and, when an individual takes charge of a dangerous person.*® 

The ‘bystander’ image is a powerful way to view the university as passive: 
it triggers the sense that, if duties are imposed upon universities, such 
duties are fundamentally affirmative duties, like a duty to rescue. Of 
course, tort law has always imposed responsibility for active misfeasance. 
Negative duty arises without regard for any special relationship. However, 
universities have argued (irrespective of whether the matter arises from an 
affirmative duty) that the abatement of in loco parentis doctrine in the 
student civil rights cases*” negates any ‘special’ relation between the 
student and the college for tort law purposes, and allows the university to 
assert that it is a mere bystander in situations of wrongful injury to a student 
at the hands of another student(s).*™ 

Universities have thus succeeded in some cases by confusing issues of 
affirmative and negative duty, and convincing a court that any liability must 
arise from special relationships beyond student-university. If this were so, 
a university would be a highly unusual tort defendant. But it is not the law. 
Unless a university enjoys some special immunity, there is no basis to 
immunize it categorically from its active misconduct. Most recent cases 
such as Furek, Nero, and Johnson, reject the notion that the university is a 
powerless bystander. Only a minority of judicial opinions now confuse 


active misconduct with some need for a special relationship. 

The notorious Beach v. University of Utah*® represents the problems with 
an undifferentiated “no duty” rule. In Beach, a university professor 
arranged for, and conducted, a field trip for first-year undergraduate biology 
students. Both the students and the professor apparently consumed 


alcohol,’ and one of the students, despite the professor’s knowledge, 


traversed an area that included rock crevasses.* When the student became 
disoriented, and fell into a crevasse, sustaining injuries that left her 
permanently paralyzed, the university argued that the professor's conduct 
was not subject to evaluation as reasonable or unreasonable because the 
victim was only his student, and enjoyed no “special” relationship with him 
or the University. Beach essentially viewed the situation under a theory of 





156. RESTATEMENT (SECOND) OF TORTS, §§ 315, 319 (1965). 

157. See, e.g., Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961); Tinker v. 
Des Moines Independent Community Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 (1969); Healy v. 
James, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

158. See Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979); Beach v. University of Utah, 
726 P.2d 413 (Utah 1986); Rabel v. Illinois Wesleyan Univ., 514 N.E.2d 552 (Ill. App. Ct. 1987). 
The authors have criticized the line of authority which adopts that position, and in particular, 
these three cases. See Bickel & Lake, Reconceptualizing, supra note 25. 

159. 726 P.2d 413 (Utah 1986). 

160. Id. at 414-15. 

161. The professor had knowledge the students were under the legal age for consumption. 
Id. at 415. 

162. Id. 
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affirmative duty: one ‘stranger’ (the professor) watching another (the 
student) wander off the edge of a cliff. 

Beach improperly held, under a RESTATEMENT (SECOND) OF TORTS § 314 
analysis, that the professor was not legally required to do anything with 
respect to his student’s safety. What the Beach court overlooked is that the 
university's legal responsibility arises in such a situation from actual 
misconduct (misfeasance, negative duty), not passive inaction (nonfeasance, 
affirmative duty). Beach is anomalous in light of more typical cases such 
as Mintz v. New York.’ Mintz recognized, long prior to Beach, that a 
university has a duty to exercise reasonable care in the planning and 
execution of a university sponsored field trip.™ 

The California Court of Appeals decision in Regents of the University of 
California v. Roettgen*® is an example of how recent decisions handle 
dangerous aspects of student activities, particularly sporting activities in 
accord with a Mintz rationale. In Roettgen, a student was killed in a rock 
climbing class allegedly because the instructor was negligent."* The court 
applied the doctrine of primary assumption of risk and the claim was barred 
(on summary judgment) because the particular risk “was not beyond that 
inherent in any top rope climbing activity.”*” The court clearly opted, 
however, not to adopt a blanket immunity rule: 


Plaintiff relies on cases involving student/instructor relationships and 


those involving commercial recreational operators in urging that 
defendant owed Mr. Roettgen a duty of care simply because he was 
enrolled as a student in defendant’s commercial venture. The 
determination of duty in the student/instructor or commercial 
recreational operator cases turns not on the labels given to the sporting 
participants, but instead on the facts surrounding their levels of 





163. 362 N.Y.S.2d 619 (App. Div. 1975). 

164. The Mintz court subjected the university's conduct to a standard of care defined as 
reasonable prudence under the circumstances, but found the university not liable for student 
deaths caused when sudden storms overtook the field party, and held that the university had 
taken reasonable precautions. Id. at 621. 

Beach could have recognized a duty on the part of the professor to properly supervise his 
students in the field, but considered the issue of the plaintiffs consumption of alcohol as 
comparative negligence which contributed to her injuries, perhaps to a greater extent than any 
negligence on the part of the university. Beach suggests this alternative analysis by holding that 
if the professor had observed that the student was in peril because of her intoxication (that is, 
if she had appeared to him to be intoxicated), the professor might have in fact had a duty to take 
affirmative action for her safety. 726 P.2d 413, 416. Thus, Beach has never truly been a no-duty 
case. 

165. 48 Cal. Rptr. 2d 922 (Ct. App. 1996). 
166. Id. at 923. Plaintiff alleged that the instructors had been careless in the placement of 
climbing anchors in rock cracks. Id. 

167. Id. at 925. 
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experience and/or their relationships to one another in the activity 
resulting in the plaintiff's injury." 


The no-duty reasoning in Beach may reflect the concerns of some courts 
that alcohol-related injury and death cases on college campuses are difficult 
to prevent. Beach courts apparently believe that student administration 
professionals are unable, even with the help of other university staff, to take 
any affirmative steps to prevent or minimize the risk of foreseeable injury.” 
Recent decisional law suggests that these conclusions should not always be 
made as a matter of law, but that, in some cases, fact questions arise 
regarding further steps a university may have taken.’” 


II. NEW PARADIGMS: UNIVERSITY AS FACILITATOR 


[D]uty is not sacrosanct in itself, but is only an expression of the sum 
total of those considerations of policy which lead the law to say that 
the plaintiff is entitled to protection .... Accordingly, there is no 
more magic inherent in the conclusory term “special relation” than 
there is in the term “duty.” Both are part and parcel of the same 
inquiry into whether and how the law should regulate the activities 
and dealings that people have with each other. As society changes, as 


our sciences develop and our activities become more interdependent, 
so our relations to one another change, and the law must adjust 
accordingly .... [RJelations perhaps regarded as tenuous in a bygone 
era may now be of such importance in our modern complicated society 





168. Id. The court recognized a duty on the part of the instructors to exercise reasonable 
care, including in the placement of the anchors, but held that the placement had been 
reasonable, and that the fall was an inherent risk of rock climbing. The scope of the instructor’s 
duty, the court held, included not taking the students beyond their capabilities in the field 
activity. See also Delbridge v. Maricopa County Community College Dist., 893 P.2d 55 (Ariz. 
Ct. App. 1994) (holding that the college had a duty to provide for the safety of students enrolled 
in apprentice lineman course that required students to free climb a large diameter utility pole). 

169. Shur, supra note 22, suggests that because anything is foreseeable, the university 
cannot be held to any duty. If such were the rule of negligence law, no auto driver, landowner, 
landlord, or other defendant would be subject to a standard of reasonable care. 

170. See Delbridge v. Maricopa County Community College Dist., 893 P.2d 55 (Ariz. Ct. App. 
1994). The court reversed a motion for summary judgment and allowed trial to proceed for 
damages over injuries sustained by a student enrolled in a class for employees of a local utility 
project when he fell while attempting a required free climb up a utility pole. The court 
distinguished Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979); Harman v. Bethany College, 
778 F. Supp. 286 (N.D. W. Va. 1991) and related cases, observing that they do not speak to the 
issue of a university's duty to provide a safe in-class environment for its students. 893 P.2d 55, 
59. The Delbridge court cited numerous cases from a variety of jurisdictions holding colleges 
and universities liable for injuries sustained by students while attending classes. See also 
Peschke v. Carroll College, 929 P.2d 874 (Mont. 1996). 





784 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 4 


as to require certain assurances that risks associated therewith be 
contained.’ 


The central theoretical problem in student/university caselaw is how to 
imagine the student-university relationship in legal terms. The demise of 
in loco parentis discarded the image of university as surrogate parent, but 
left an image vacuum in its place. Naturally, university lawyers have 
argued that the loss of status as surrogate parent disables the university 
which now cannot “control” its students.’ This post-in loco parentis image 
of the university is nihilistic, even Kafkaesque; the university is a helpless 
bystander. What we have seen in a very short period of time, then, is a 
radical shift from an image of the university as powerful parent like the 
Greek God Cronos (capable of disciplining, restraining, punishing, 
controlling, even confining or excluding students) to an image of a disabled 
parent, also like Cronos but after the children (Zeus, et al.) revolt.’ 

American courts are ready to find a more balanced way to comprehend 
whether and to what extent a student-university relationship is ‘special.’ On 
a certain level, the recent caselaw discloses that there is nothing special 
about a university when its active misconduct harms a student or when it 
fails to discharge ordinary business and landlord responsibility—the 





171. Estates of Morgan v. Fairfield Family Counseling Ctr., 673 N.E.2d 1311, 1322 (Ohio 
1997), citing W. PAGE KEETON ET AL., PROSSER & KEETON ON THE LAW OF TORTS, 357-58 (5th ed. 
1984). 

172. See, e.g., Shur, supra note 22, at 544. 

173. Ironically, recent cases reaffirm that, at least in the private university community, 
contract powers (theory) supports university rules (both affirmative and negative) establishing 
the acceptable parameters of student conduct, and providing penalties, including suspension 
or expulsion for misconduct. See, e.g., Holert v. University of Chicago, 751 F. Supp. 1294 (N.D. 
Ill. 1990); KAPLIN, supra note 112, § 4.6. When combined with common law privileges to 
restrain conduct, obtain trespass warrants, etc., this contract-based authority of the university 
permits, in sum, discipline, punishment, restraint, or exclusion, without the need for in loco 
parentis-based rationale. To the extent that the relationship between public universities and 
their students is also contractual, see, e.g., Manhavongsanan v. Hall, 529 F.2d 448 (5th Cir. 
1976), the same is true, limited only by constitutional prohibition of censorship of protected 
speech, or denial of the right to peaceful assembly, limits on searches and seizures, and 
Fourteenth Amendment requirements of procedural due process. See KAPLIN, supra note 112, 
§ 4.5.2, at 457-58. As we have said all along, the earliest of American cases, e.g. Gott v. Berea 
College, 161 S.W. 204 (Ky. 1913), could have avoided the introduction of in loco parentis, or 
custody, to support institutional regulation of student conduct. More important, despite the 
demise of in loco parentis, colleges and universities continue to regulate student rights and 
conduct in all areas of academic and nonacademic affairs. Indeed, our interviews have 
disclosed that some universities assert authority over student misconduct during intersessions, 
at home. See, e.g., Hart v. Ferris State College, 557 F. Supp. 1379 (W.D. Mich. 1983); see also 
Dave R. Agthe, Annotation, Misconduct of College or University Student Off Campus as Grounds 
for Expulsion, Suspension, or Other Disciplinary Action, 28 A.L.R. 4TH 463 (1981 and Supp. 
1996); see also Edward N. Stoner II & Kathy L. Cerminara, Harnessing the Spirit of 
Insubordination: A Model Student Disciplinary Code, 17 J. C. & U. L. 89 (1990). 
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university is like any other defendant.’* Similarly, when a university 
affirmatively places students in residence halls, or invites them to university 
premises, the university stands in a relationship where reasonable care is 
owed to the student. American courts lacking any specific image fall back 
upon ad hoc characterizations (such as landlord/tenant, invitor/invitee) of 
the relationships between student and university.” Even the Furek 
decision falls back to some traditional Restatement analysis, but also offers 
up an image of a university as actively involved in all aspects of student 
development both in and outside the classroom.’” 

Students themselves have reached for a new image. Unfortunately, a 
dominant paradigm has been based upon ideas of commodification: 


The momentum for greater student rights was accelerated in the late 
1970's and 1980's by the consumer protection movement. Students 
began to see themselves as “customers” seeking services—a view 
reinforced by federal and state legislation protecting student privacy, 
and requiring that ‘consumer information’ about financial aid, campus 
security, and other services be made available to applicants for 
admission.” 


This paradigm is unfortunate first because it mis-identifies the stu- 
dent/university relationship in terms of “consumption,” which is often a 
very strange way to view the relationship.’ Second, by taking this view, 
students place themselves in the pool of “product consumers” at a time 
when product injury victims are considered less meritorious of recovery 





.174. Atone point, George Shur gets caught up in the mistake that universities invite courts 
to make. Shur argues that “you cannot argue both a special relationship and a reasonable (lay) 
person standard.” Shur, supra note 22, at 543. At many levels, the assertion is incorrect. First, 
‘special’ relationships analysis, even under the RESTATEMENT (SECOND) OF TORTS, is only 
necessary when considering affirmative duties: there is nothing unusual about combining 
affirmative duty and negative duty analysis with respect to a defendant which breaches both. 
Second, the point of special relationships analysis in affirmative duty cases is to establish that 
a reasonable person standard applies. Third, special relationships analysis typically establishes 
the ordinary standard of care: a university, or student, is free to argue that the amount of care 
varies, but not the standard. See Hill v. Sparks, 546 S.W.2d 473 (Mo. Ct. App. 1976); Fredericks 
v. Castora, 360 A.2d 696 (Pa. Super. Ct. 1976). Confusing the standard with the amount of care 
is a basic multistate bar examination error. Courts do not use a reasonable university test. 

175. Thus in Regents of the University of California v. Roettgen, 48 Cal. Rptr. 2d 922 (Ct. 
App. 1996) a sports injury/student activity case, the California appellate court similarly fell back 
to ad hoc characterizations: “duty . . . turns on the facts surrounding [participants’/students’} 
levels of experience and/or their relationship to one another in the activity resulting in... 
injury.” Id. at 925. 

176. Furek v. University of Del., 594 A.2d 506, 516 (Del. 1991). 

177. Gary Pavela, The Power of Association: Defining our Relationship with Students in the 
21st Century, 7 SYNTHESIS 529, 530-31 (1996). 

178. Our friend, Professor Brad Stone, who is famous for his works on the U.C.C., including 
the ‘nutshell,’ often reminds us when students beg to be let out early, ‘education is the only 
business where the consumer wants to be cheated.’ 
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(sometimes because of assumption of risk notions, other times because they 
are blamed for driving up the cost of the product). As Gary Pavela has 
observed: “Ironically, the view of students as ‘consumers’ has limited the 
expansion of student rights.”’”” 

Student affairs administrators have understood their relationships to 
students in “multiple ways.” One prominent book describes a disturbing 
ambivalence about responsibility for student behavior.“* As Pavela 
indicates, a loss of a principled image has prompted student affairs 
administrators to adopt risk management strategies, as if a corporate 
workplace environment were present.’ Yet, as Pavela notes, many student 
affairs administrators recognize that most students arrive in a liminal stage 
between life with parents and life in the workplace—they are not fully 
matured adults.** This observation has led Pavela to argue for a model of 
university life based upon the concept of voluntary association—a 
contractual, communitarian ideal based on a broader social commitment. 
Strictly speaking, Pavela’s ideas are tailored to student affairs management, 
not to legal classification, but his insights are instructive. 

New paradigms are emerging out of the highly polarized shift from the 
image of the university as surrogate parent to the university as bystander 
image. Several unmistakable features unite the majority of recent cases and 
many commentators on student life issues, including student affairs 
administrators: first, a university should not, cannot (or will not) dominate 


and discipline university students as parents of young children might. 
Second, at a minimum, courts will insist that university students are treated 
as other victims in similar situations—tenant,” business invitee, recre 





179. Pavela, supra note 177, at 531. 

180. Id. at 530. 

181. Id., quoting ERNEST BOYER, COLLEGE: THE UNDERGRADUATE EXPERIENCE IN AMERICA 203 
(1987). 

182. Accritical difference, of course, is that the workplace is typically governed by workers 
compensation rules, whereas university activities are typically not subject to any comparable 
system. So often, in the image of risk management, administrators and college lawyers fall back 
to workplace norms of the pre-progressive era. Thus, students are viewed as assuming the risk 
of all university life, including all conduct of their fellow students. There are powerful 
parallels to the pre-worker’s compensation workplace immunity rules. See, e.g., Farwell v. 
Boston & Worcester R.R., 45 Mass. 49 (1842) (fellow servant rule). As Shur writes: 

I am sympathetic with the finding . . . that a professor accompanying a field trip 
ought not to be held liable for injuries directly linked to the voluntary consumption 
of alcohol by a student. However, both Rabel and Bradshaw strike me as eminently 
reasonable cases, especially when you consider that the damages claimed were the 
result of the negligence of third parties ... . 
Shur, supra note 22, at 543. In both Rabel and Bradshaw, the “third parties” were fellow 
students. 

183. Pavela, supra note 177, at 531. 

184. Id. 

185. Shur argues that “most institutions have successfully styled the contract for occupancy 
of a residence hall as a ‘license’ without the creation of a landlord-tenant relationship.” Shur, 
supra note 22, at 544. The authors are not entirely sure what George Shur considers a success; 
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ational sports participant, victim of active negligence, etc. (students are not 
like 1950's style slum tenants or pre-progressive era workers). Third, the 
relationship between student and university has critical aspects of voluntary 
consent”°—to some extent it has a contractual dimension, and to another 
extent it reflects a shared community experience which individuals freely 
enter into. Fourth, the university typically plays an important role in the 
development of young “adults” into fully mature individuals: the university 
is the staging ground from which many people leave “home” but are not yet 
employed or fully self-sufficient. There is a shared sense that it would be 
inappropriate to treat this last stage of adolescence as if it were infancy (in 
loco parentis) and yet it would be equally inappropriate to assume that such 
students enter the university without guidance, given the temptations and 
risks associated with this critical stage of human development. 

How best to generally describe, then, a relationship which is not 
childishly parental, but is multifaceted, voluntary and critical to mature 
development? The typical images are under or over-inclusive, or simply 
inappropriate. “Babysitter” (or in loco parentis) is inappropriate in large 
part because we wish college students to grow and learn responsibility. It 
would be inappropriate to insulate our students—they must experience 
some interpersonal tension and risk because growth into full maturity 
requires this. Learning to protect oneself is a key lesson in life and it would 
be improper for a university to disable its students in this regard. 

Yet, the university is not a mere bystander: it actively involves itself in 
student life, and does and should set the tone of civility and responsible 
student conduct. Moreover, universities are not insurers. Students do not 
need indemnification from all risks; they do need guidance, support and 
facilitation. Landlord/tenant, business invitee images may be appropriate 
in a limited sense, but they do not accurately capture the student/university 
relationships. Thus, a college may wish to have co-ed dorms—even co-ed 
shared bathrooms—or resident assistants to facilitate shared learning and 
break down certain gender barriers and biases. Such a goal might facilitate 
student growth, maturation and social development and yet it might be 
difficult to justify in other contexts: coed shared bathrooms and RA’s would 
not fit in other tenancy contexts. The student-as-consumer image has the 
problems already addressed. Consumer expectation can be lowered by 
unreasonable realities. A fiduciary image brings up visions of trust officers 
in banks and corporate board members, and is inappropriate because the 





the recent caselaw tends to contradict his assertion. Moreover, this is not the kind of success 
to brag about. This license would in essence give one the right to treat a student with less care 
than a slum tenant. The attempt to avoid a landlord/tenant relationship, while willingly 
engaging in the commercial rental of campus housing, is nothing more than an attempt to avoid 
the legal responsibilities of typical landlords. Indeed, where universities require some students 
to live on campus, the label of licensee would be fundamentally contrary to the forced 
relationship. 

186. The in loco parentis image does not factor voluntary consent heavily into the equation; 
a bystander image is antithetical to the image of a university as a community. 
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university is more than just a shepherd of economic assets. And, although 
the student-university relationship is educational, it involves more than just 
the responsibility to instruct. In a more general sense, the university 
approaches the student in multifaceted ways, and its relationship with its 
students is therefore multiformed. 

But the facets are of the same gem: the university is both educator and 
facilitator (as opposed to educator and surrogate parent/disciplinarian). As 
Furek pointed out, a university fosters “intellectual development through an 
academic curriculum” and controls many aspects of student life which are 
“university guided.””” Each aspect of university interaction aims to educate 
and/or to facilitate the education and development of the individuals who 
enter the university environment. To the extent that a university is not 
facilitating education and development, it does have a purely proprietary 
relationship with students (as for example, an off campus “university” 
bookstore might). As maturing young adults, college students seek to enter 
voluntarily into a community where they will be facilitated in learning, in 
recreation, indeed in many, if not nearly all, aspects of life.“* Such students 
do not need Dr. Spock, but they can use Obi Wan Kenobi and Yoda. In this 
regard, it is critical that students learn, and be given the opportunity to 
learn, to take responsibility for their actions. Students need freedom to 
grow, but that is not license.“ Thus, the university is responsible, given its 
particular circumstances, to use reasonable care to facilitate student 


education and growth. In the middle ground between custodial control and 
license lie the subtler realms of ‘control’ that a facilitator will employ. 
Duty, special relationship, and liability are, in this context, a function of 
a variety of factors. The university-student environment will present 
varying circumstances which call for the exercise of varying amounts of 
care. Thus, in determining liability or the appropriate amount of care, if 





187. Furek v. University of Del., 594 A.2d 506, 516 (Del. 1991). 

188. Older university students actually seek less and less from the university—as may 
students in community oriented junior colleges. The amount of care appropriate will thus vary 
under the circumstances. 

189. Consider Star Wars. Yoda and Obi Wan train young Skywalker in the ways of the 
Force. Obi Wan gives his life in a “fight” with Darth Vader because Luke is not ready to face 
Darth Vader at that point. Yoda brings Skywalker to a cave where Skywalker learns a valuable 
lesson. Yoda does not have the right to restrain Luke, but warns him that he is unready to face 
Darth Vader (Luke: “I’m not afraid”; Yoda: “you will be!”) In their first encounter, Luke loses 
a hand to Darth Vader: are Yoda and Obi Wan responsible? The answer lies not in the idea that 
no duty is owed, but that as guides, facilitators and teachers, they used more than adequate care 
by warning Luke and giving him as much information as he would accept. Had Obi Wan and 
Yoda simply stood by, the matter would have been different. 

190. See Bickel & Lake, Reconceptualizing, supra note 25, at 289 and n.116 (discussing 
general policy factors used by many courts to determine duty and the scope of negligence 
responsibility). 
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any, that a university should exercise, it would be appropriate to balance, 
inter alia, the following factors: 


(1) Foreseeability of harm. 

Modern courts typically consider foreseeability to be a major 
consideration in the duty/liability calculus.** Although George Shur 
chides us to “not confuse foreseeability with duty,” courts recognize 
that foreseeability is a major determinant of duty. And, foreseeability 
cuts two ways: unforeseeable injury rarely makes a strong case for 
duty. 

(2) The nature of the risk 

Where very high risk situations are present, the argument for duty 
(and liability) is stronger, ceteris paribus. Similarly, students encoun- 
ter many ordinary risks of college life which nothing but extreme 
actions by a university could prevent. In balancing this factor, a 
court should consider that a university as a facilitator may permit 
some risk, especially in the context of helping students learn lessons 
regarding self-responsibility and interpersonal tension.’ 

(3) Closeness of student misconduct and university activity. 

The authors have argued against cases like Beach, where there was 
a close connection between a university, its agents and student injury. 
In contrast, remote student injury will be difficult if not impossible to 
prevent, as where a student in Texas travels home and is injured in 
Oklahoma.™ Yet where a university is, or should be, in close contact 





191. Courts may use the factors employed by the California Supreme Court in, inter alia. 
Tarasoff v. Regents of the Univ. of Cal., 551 P.2d 334, 342 (Cal. 1976) (en banc). See Peter F. 
Lake, Revisiting Tarasoff, 58 ALB. L. REV. 97 (1994). Indeed several courts analyzing university 
duty have already employed Tarasoff’s factors. See, e.g., Bradshaw v. Rawlings, 612 F.2d 135 
(3d Cir. 1979); Baldwin v. Zoradi, 176 Cal. Rptr. 809 (1981). California itself has tailored factors 
to given circumstances, and it would be appropriate to do so in the context of “the delicate” 
relationship between institution and student. Shur, supra note 22, at 543. See Lake, Common 
Law Duty and Negligence Law, supra note 37. 

192. See Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928); McCain v. Florida Power, 
593 So. 2d 500 (Fla. 1992). 

193. Shur, supra note 22, at 544. 

194. See, e.g., Hartman v. Bethany College, 778 F. Supp. 286 (N.D. W. Va. 1991). 

195. Thus, arguably, college fraternity parties often resemble evenings at night clubs. 
Nightclubs have many responsibilities to protect patrons from even self-inflicted injury. See 
FL. STAT. ANN. § 768.125 (West 1997). However, a university might want to loosen its grips 
somewhat based on this factor, to facilitate responsible fraternizing. Thus, to prevent harm 
from drunk driving, a university might choose to promote on-campus parties, knowing that 
despite careful monitoring, underage drinking may occur. 

196. This factor, as well as factor (6), would support the decision in Hartman. In 
determining that the college was not liable for injuries sustained by Hartman when she was 
assaulted by two men whom she met at an off-campus bar frequented by students of the college, 
the court put heavy emphasis on the fact that the injury occurred off campus in a non-curricular 
setting, and that it would be unreasonable to expect a college to oversee private activities off 
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with a student in any injury producing scenario, this factor, ceteris 
paribus, counsels in favor of responsibility.” 
(4) Moral blameworthiness and responsibility. 

The university as facilitator should promote moral development and 
civility on campus.”* Courts must be sensitive to the fact—as they 
often are with parents—that teaching and facilitating growth requires 
that students often be given responsibility and freedom. Strict 
university supervision could defeat the very purpose of the 
institution.” University ambivalence would likewise be destructive. 
There is a ‘delicate balance to be struck’, and in this sense George Shur 
and the authors are not very far apart at all.” The university should 
not abdicate all responsibility; the university must minimize (and 
educate students about) unusual risks,™ particularly those which 
could be reduced without significantly threatening the opportunity for 
student development. Thus, there is little reason to place (negligently 
or intentionally) known dangerous sex offenders in a co-ed dorm;”” 
there is no reason to allow broken locks on common entrance doors to 
remain in disrepair; and there is little excuse to facilitate underage 


drinking at a sophomore class picnic, and then to leave the students 
unsupervised.™ Yet courts may be sensitive to the fact that promoting 
some, essentially self-policed, on-campus functions that involve the 
use of alcohol may be safer than pushing functions off-campus and 


may facilitate responsible alcohol use. 
(5) Preventing future harm. 

Universities are increasingly dangerous places, and to the extent a 
university reasonably can prevent injury it should. Courts must be 
sensitive to the consequences of the rules that are applied to universi- 
ties. In many cases, recognizing tort responsibility may reduce injury. 
In others, rules may actually disadvantage student safety. Banishing 
fraternities from campus for instance, may actually increase net risk 
to students. Moreover, the policy of preventing future harm is unique 
in the student context, because it is here that too much “prevention” 





campus that present a risk to students. The court also noted that students do not expect or 
desire this level of protection. Hartman, 778 F. Supp. 286 at 292. 

197. This factor is important in our criticism of the result in Beach, factually, as. contrasted 
with Hartman, factually, and our approval of a case like Mintz v. New York, 362 N.Y.S.2d 619 
(App. Div. 1975), which recognizes duty. 

198. See Pavela, supra note 177. 

199. See Hartman v. Bethany College, 778 F. Supp. 286 (N.D. W. Va. 1991) (finding that 
strict student supervision is not only unfeasible, but is alsc against the expectations of college 
students). 

200. See Shur, supra note 22, at 544. 

201. In Hartman, the court suggested that a university does have a duty to warn of known 
dangers off campus in such instances. 772 F. Supp. 286 at 292. 

202. Nero v. Kansas State Univ., 861 P.2d 768 (Kan. 1993). 

203. Delaney v. University of Houston, 835 S.W.2d 56 (Tex. 1992). 

204. Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979). 
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may work in the long run to the detriment of students. As facilitators, 
universities should be willing to expose students (or allow students to 
choose to be exposed) to some risks—to allow and promote students 
to develop responsibility and mature risk appreciation. Again, the 
balance may be delicate—how much risk to prevent today to develop 
responsible citizens tomorrow? Abdication of all prevention by a 
university is not a solution. 
(6) Burden on a University, and the Larger Community 

Universities often argue that negligence-based responsibility is per 
se unreasonably burdensome. As George Shur writes, “[a]s a practical 
matter, I think it is right and proper for the courts to protect the 
academy from unreasonable litigation.”*” As a facilitator, it may be 
inappropriate to place parental or custodial-type burdens on a 
university.°* The community at large has a stake in this: too 
burdensome rules would put education at risk and might place the 
burden of education on other areas of the community. However, the 
modern university cannot seriously contend that any burden is too 
heavy to carry. As a facilitator a university must accept some burdens 
commensurate with the role of a facilitator.” 
(7) Insurance 

The university has the opportunity, in many instances, to spread the 
risk of loss. Courts should be sensitive to the inability of students to 
self insure and to the possibility that a first party insurance market for 
student injury, or a workers compensation model of loss compensa- 
tion, might be more efficient models to compensate student injury. To 
date, however, students have little to no opportunity to insure 
themselves against many campus risks (particularly violent assault), 





205. Shur, supra note 22, at 544. This statement is axiomatic as to the role of courts in all 
tort litigation. Universities deserve no “special” protection in this regard. Shur’s comment is 
prompted by newspaper accounts of intoxicated students falling from balconies while engaging 
in the practice known as “mooning” (usually during spring break), and then suing their 
university for the injuries. Courts have always had the power, under rules of civil procedure, 
to dismiss such cases at the earliest stages. The failure of a few judges to use this power does 
not justify a “no-duty” rule. Bad cases have always made bad law, and normally generate media 
attention. Indeed, despite the dozens of cases brought by legitimate victims of sexual 
harassment, the print and television media appear most interested in the case of a seven year 
old boy sanctioned by elementary school officials for kissing a female schoolmate. Norimitsu 
Onishi, Harassment in 2d Gade? Queens Kisser is Pardoned, N.Y. TIMES, Oct. 3, 1996, at A1. 

206. See Hartman v. Bethany College, 778 F. Supp. 286 (N.D. W. Va. 1991); Booker v. Lehigh 
Univ., 800 F. Supp. 234 (E.D. Pa. 1992) and Millard v. Thiel College, 611 A.2d 715 (Pa. Super. 
Ct. 1992). 

207. In some cases, the burdens may be greater than on other entities. For example, a large 
company can ban alcohol use and limit romantic encounters severely. Such approaches would 
usually be Draconian in a modern university, and would be inappropriate to the goals of a 
facilitator. Thus, a university must contend with burdensome choices regarding alcohol use, 
etc.—choices which may create risk of error and liability. 
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so the only market to spread the risks is via third party insurance of a 
university. 


III. PROCEDURAL IMPLICATIONS OF THE UNIVERSITY AS FACILITATOR MODEL: 
PROTECTION BUT NOT AD Hoc IMMUNITY 


A complex set of procedural questions—and confusions—surrounds the 
university-as-facilitator model. Principally, the main procedural issue is the 
point (motion to dismiss, summary judgment, trial, etc.) at which a 
university may successfully avoid further litigation or liability. The current 
procedural debate focuses upon polarities: the authors have been 
mischaracterized as arguing that every case should go to a jury,” and 
university lawyers often argue for no-duty rules which would terminate 
cases as a matter of law, even in pre-discovery phases of litigation,”” with 
no opportunity for student-victims of injury to subject the university’s 
conduct to a standard of reasonable care. 

The polarization of the debate makes an important point. Why should 
the university enjoy procedural advantages which the typical tort defendant 
does not? Why should we apply different rules to a university? 

In defense of a no-duty rule, Shur argues the common jury prejudice 
arguments: that in cases like Rabel, Bradshaw and Beach there is a jury 
“propensity to react in direct proportion to (a) the terribleness of an injury 





208. George Shur asserts that the authors “appear to argue that almost every case should go 
to a jury.” Shur, supra note 22, at 544. (Shur states this, and other positions, which have been 
asserted consistently by many university attorneys to the authors as they have 
lectured/presented around the United States and Canada). This is curious, because the authors 
have never said that. Perception, however, is a powerful reality; an argument that some cases 
should not be dismissed on a no-duty basis has been translated to the virtually indefensible 
position that all or most cases should go to juries. In fairness to Shur, he is also heard to 
interpret our position more reasonably: “Bickel and Lake would argue that universities would 
be admitting a special relationship and/or creating a duty which should withstand a Motion to 
Dismiss.” Id. As the authors develop infra, we cannot say categorically that all cases should 
withstand a ‘motion to dismiss’ (which can mean several things). 

209. Although Shur’s position is tough to pin down, he seems to focus on the early 
termination of proceedings as a matter of law. Thus, Shur states, inter alia, that “we should 
expect the courts to protect us, as a matter of law.” Id. “[U]nder certain fact patterns, a 
judgment should issue for the institution as a matter of law.” Id. at 534-44. “I think it is right 
and proper for the courts to protect the academy from unreasonable litigation.” Id. at 544. Shur 
seems to arg.e that the protection should come under a Jegal no-duty determination, although 
he repeats that he is “comfortable” with the idea that “an analysis of facts must be the basis for 
the determination of duty or no duty.” Id. (“Bickel and Lake argue, that, since cases are fact 
driven, it is more fair to forget the duty analysis. It makes more sense to analyze each case on 
its merits and to assess the reasonableness of a particular set of actions or inactions. But that 
analysis is also available to the judge who may determine, as a matter of law, whether a duty 
exists.”) Id. at 543. Shur also seems to argue that a no-duty rule approach is better than 
motions for judgment as a matter of law, or as in Bradshaw, appellate review after a jury trial. 

Shur believes that the authors and he are not so far apart. Id. at 544. To the extent that Shur 
admits that “no-duty” rulings require factual inquiry, we are indeed often not too far apart. 
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and (b) the glibness of oral advocacy.”*” With respect to the million dollar 
verdict in Bradshaw (overturned on appeal), Shur asserts, in line with “(a)”, 
“[t]his amount was undoubtedly driven by the severity of Plaintiff's 
injuries—quadriplegia.” None of these arguments are convincing. There is 
no evidence that juries are more prejudiced against a university defendant 
than any other defendant when injuries to a plaintiff are severe. And, it is 
presumptuous to assume that any jury, or the Bradshaw jury, were reacting 
merely to the injury and the thin-skull rule: if we were on a Bradshaw jury, 
we would be shocked to hear that a university engineered an off-campus 
sophomore class picnic with alcohol, and then hear it argue in court “we 
have no control.”*"* Moreover, we cannot accept Shur’s notion that plaintiffs’ 
lawyers are any more “glib” than defendants’ lawyers. What Shur (and 
others) want is procedural immunity, that is, an unusually strong mecha- 
nism for courts to end cases as a matter of law and keep them away from 
fact finding and jury phases of litigation. Yet there is no good rea- 
son—unless a court is overtly willing to admit that, for policy reasons, it is 
immunizing a university—to deviate from standard tort practice. Admit- 
tedly, in some (but few) cases there will be no duty owed, and a motion to 
dismiss on the pleadings will be appropriate. If a student sues the 
university for emotional distress arising from the loss of a roommate/friend 
who was killed by university negligence, the matter would fail on the 
pleadings for want of meeting most courts’ tests for negligent infliction of 
emotional distress.”* However, in most cases the issue will not be whether 
there is no standard of care; rather, the question will be whether the 
appropriate amount of care has been exercised, and whether in fact, and 
proximately, a compensable damage has occurred. In many instances, no 
triable issue of material fact will arise; in others, no reasonable juror could 
find the facts in any other way. Such cases, as in traditional tort litigation, 
are ripe for summary judgment. In some cases a proffer of proof at trial will 
be necessary; in others after al] the evidence is in, a judge may need to act. 
In sum, these cases can be handled with traditional motions. 

Moreover, plaintiff fault may be a crucial feature of a case and may, as is 
customary, subject a case to dismissal, or summary judgment.”” In many 
jurisdictions, a defendant would normally be free to argue that no reason- 
able juror could apportion significant enough relative fault to a university 
to obtain a judgment in light of equal fault or greater fault statutes that 





210. Shur, supra note 22, at 543. 

211. Or to hear that a university has removed a student charged with criminal sexual battery 
from a co-ed dormitory because of its own recognition of danger to female residents, only to 
reassign him to a coed dorm during summer school with no change in circumstances, and then 
argue that it should be shielded from liability for its negligence because it is not in loco parentis. 
See Nero v. Kansas State Univ., 861 P.2d 768 (Kan. 1993). 

212. See, e.g., Thing v. Lachusa, 771 P.2d 814 (Cal. 1989) (absence of close relation). 

213. See, e.g. WiS. STAT. ANN. § 895.045 (West 1997), and Pitre v. Louisiana Tech Univ., 673 
So. 2d 585 (La. 1996). 
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reduce or bar recovery of damages.” In determining the amount of care 
appropriate, causation and affirmative defenses, courts should be guided 
implicitly and/or explicitly by the factors set forth above. Given the unusual 
role of a university, trial judges should be particularly willing to identify 
cases ripe for summary judgment: university resources are precious enough 
that the potential burden on a university defendant should be a factor in 
trial judges’ decisions whether to grant summary judgment. Thus, we differ 
from Shur in one important regard. We do not see the need for a special 
procedural mechanism, but instead call for a judge to exercise discretion in 
light of the appropriate factors, as that judge might in any other litigation, 
under the relevant trial/litigation management rules. “No duty” rules are not 
only typically inappropriate, but unnecessary as well.”* 


CONCLUSION 


University liability law is in a state of transition from a parental/custodial 
model to new paradigms. As in loco parentis fell, a few courts (notably 
Beach, Bradshaw and Rabel) reached no-duty conclusions which set false 
hopes of a new paradigm of university student relations built upon concepts 
of immunity, and a disabled university unable to “control” (in the strongest 
sense) the behavior of students. Recent caselaw, however, demonstrates 
that all but a few American courts are generally unwilling to adopt this 


paradigm. For lack of alternatives, the courts simply apply traditional tort 
rules based on ideas of tenancy, business relations and active misfeasance. 
A subtle reluctance to impose liability in instances of alcohol-related injury 
lacks a principled justification in the post-in loco parentis world. Courts are 
thus in a process of an ongoing reconceptualization of the university- 
student relationship in tort-accident cases. 

The most appropriate image for the student/university relationship is that 
of university as facilitator. As such, the relationship is subtle and perhaps 
“delicate” in Shur’s terms.” A facilitator enjoys a position of authority and 





214. See, e.g., WIS. STAT. ANN. § 895.045 (West 1997) (under this greater fault bar statute, 
a student who was more faulty than a university would recover nothing). In one sense, we do 
agree with an argument implicit in Shur’s and others’ arguments. A university duty does not 
disable affirmative defenses: unlike a suicidal person in ‘suicide watch,’ the university does not 
ordinarily have unconditional negligence responsibility. We would not hold a person on suicide 
watch comparatively negligent when they commit suicide. That is custodial care; but we would 
often find a student comparatively negligent for student injury. This is because, as a facilitator, 
the university does not take all responsibility from its students, as persons who exercise 
custodial care often do. It is reasonable to ask students to share responsibility with universities. 

215. Perhaps the matter of university liability would benefit from legislative guidance. 
However, if an immunity is to arise, it should come from a legislature, not the courts. 

216. Despite Shur’s concern for the “delicateness” of the relationship, it is one concerning 
which the university has considerable superior expertise compared to students. Moreover, 
outside academic affairs, it is the principal job of university employees (administrators of 
student housing, student activities, indeed student life, campus security, maintenance 
departments, etc.) and the reason for their employment. 
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respect and can influence the behavior of students. A facilitator exercises 
subtle forms of authority and control.” Facilitating the transition from 
home and parental discipline to a modern workplace requires the university 
to play a unique role in society. That role can be comprehended legally, in 
the balancing of factors which aid in identifying the responsibilities of 
students and universities. 

Procedurally, as well as substantively, the facilitator model asks courts 
to do what they already do. From time to time, the unique balance of factors 
in a university context should lead a judge to exercise discretion to protect 
students and universities and in essence, to facilitate that relationship. In 
that sense we agree with Shur and our critics: the role of the courts should 
be to promote the relationship of the university and its students. It is 
precisely our argument that neither in Joco parentis, nor a blanket denial of 
duty, serves any appropriate image of the modern university, or its 
relationship with its students. 





217. Control can be subtle. Thus one can control one’s appetite by drinking a low-fat shake. 
Locking oneself in a closet for a day would be a less subtle way to exercise control. 











THE USE OF “FLAGGED” TEST SCORES IN 
COLLEGE AND UNIVERSITY ADMISSIONS: 
ISSUES AND IMPLICATIONS UNDER SECTION 
504 OF THE REHABILITATION ACT AND THE 
AMERICANS WITH DISABILITIES ACT 
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INTRODUCTION 


Assessing the qualifications for admission of students with disabilities 
has become a significant challenge facing colleges and universities, as the 
number of undergraduate and graduate applicants with disabilities has 
increased dramatically in recent years. According to a 1987 study 
conducted by the National Center for Education Statistics, 10.5 % of the 
nation’s 12.5 million students in a certificate or degree-granting 
postsecondary institution reported having at least one disability." More than 
1.3 million students reported that they were visually impaired, hard of 
hearing, or deaf, had a health impairment, orthopedic handicap, speech 
disability or specific learning disability. A 1992 study by the American 
Council on Education revealed that one in eleven college freshmen reported 


having a disability compared with one in thirty-eight in 1978.° In addition, 
adults with learning disabilities reportedly are the fastest growing group of 
college and university students today.‘ 

These large proportions of students with disabilities are in part the result 
of the implementation of the Individuals with Disabilities Education Act 
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University), is the former Director of Advising for the College of Engineering at Cornell 
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1. Laura F. Rothstein, Students, Staff and Faculty with Disabilities: Current Issues for 
Colleges and Universities, 17 J.C. & U.L. 471, 472 (1991), citing PROFILE OF HANDICAPPED 
STUDENTS IN POSTSECONDARY EDUCATION, 1987 SURVEY REPORT BY THE NATIONAL CENTER FOR 
EDUCATION STATISTICS, U.S. DEPARTMENT OF EDUCATION CS 89-337 (June 1989). 

2. AMERICAN COUNCIL ON EDUCATION, MORE DISABLED STUDENTS ATTENDING COLLEGE, 
SPECIAL EDUC. REPORT 2 (1992). 

3. Anna Gajar, Adults with Learning Disabilities: Current and Future Research Priorities, 
25 J. LEARNING DISABILITIES 507 (1992). 

4. See Rothstein, supra note 1, at 472. 
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(IDEA),° the federal statute providing detailed substantive and procedural 
protections designed to insure that students with disabilities are properly 
identified and subsequently receive free and appropriate public education 
during their elementary and secondary school years. This statute has been 
in effect for over twenty years now,’ and students currently applying to 
institutions of higher education are among the first generation of students 
to have been the beneficiaries of the law throughout their educational 
careers. The IDEA requires that state and local educational officials identify 
students who may have disabilities requiring special education and then 
provide individually-tailored educational programs based upon a regular 
assessment of student needs. As such, the education afforded must include 
both classroom and related support services designed to insure that these 
students receive educational benefits from the services provided to them.’ 
The IDEA provisions also include a detailed set of procedural protections 
designed to promote family participation in all planning concerning a 
student’s education, as well as a full set of procedural due process 
protections to appeal any school district or state educational agency 
decision-making with which a family disagrees. In addition to the IDEA, 
each state has enacted an analogous state statute and corresponding 
regulations to offer the same or greater protections for students with 
disabilities. As a result of these state and federal statutory protections, 
special education issues have become the most significant of the legal issues 
arising in elementary and secondary education.® The result is that many 
more students are being identified during their elementary and secondary 
school careers as individuals with disabilities. Most of these students, 
along with their parents, have become sophisticated consumers and 
advocates of their rights as disabled persons as they near the end of their 
high school careers.”” 

The increasing number of applications for admission from students with 
disabilities is also attributable to the passage in 1990 of the Americans with 
Disabilities Act (ADA)."* The ADA has greatly increased the visibility of 
the rights of the disabled and public awareness of the availability of 
protections from discrimination. Although the ADA did not add signifi- 
cantly to the substantive protections already afforded to students with 
disabilities under Section 504 of the Rehabilitation Act of 1973 (Section 





5. 20 U.S.C. §§ 1400-15 (1994). 
6. An earlier version of the statute, Education for All Handicapped Children Act of 1975, 
Pub. L. No. 94-142, 89 Stat. 773 (1975), was substantially similar to the IDEA. 
7. See Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07, 102 S. Ct. 
3034, 3051 (1982). 
8. See LAURA F. ROTHSTEIN, SPECIAL EDUCATION LAW 10 (1990). 
9. See JULIE K. UNDERWOOD & JULIE F. MEAD, LEGAL ASPECTS OF SPECIAL EDUCATION AND 
PUPIL SERVICES XIV (1995); ROTHSTEIN, supra note 8, at 274. 
10. See ROTHSTEIN, supra note 8, at 274. 
11. 42 U.S.C. § 12101 (1988 & Supp. V 1993). 
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504),” the publicity surrounding its passage enhanced awareness of the 
issues surrounding the education of these students. This public attention 
has resulted in a heightened awareness of their rights among students with 
disabilities, their parents, guidance counselors, and college and university 
faculty and staff. In addition, the ADA has increased the expectations of 
students and their parents that postsecondary institutions will provide the 
necessary accommodations to assist them in completing their degrees and 
obtaining access to graduate and professional programs afterwards. 

The number of students with disabilities who apply for admission to 
postsecondary institutions will continue to grow. Many of these applicants 
will take the usual large-scale admissions examinations, such as the 
Scholastic Aptitude Test (SAT) or the Law School Admissions Test (LSAT), 
but will receive special accommodations in testing to address needs 
associated with their disabilities. These test accommodations will result in 
reports of test performance that are marked with a special “flag” to signal 
that the testing did not occur in the usual standardized format. Admissions 
officers and college and university administrators need to be aware of the 
abilities of students with disabilities and how to evaluate their applications 
for admissions fairly and in compliance with the law. Clearly, there are 
some practices currently used by admissions offices, arguably with the 
intent of complying with Section 504 and the ADA, that may not be 
consistent with the provisions of the laws or their implementing regulations. 
These practices in particular need to be evaluated to ensure that qualified 
students with disabilities are not denied admission to postsecondary 
institutions or discriminated against on the basis of their disabilities.* As 
such, all educators and administrators making admissions decisions in 
higher education face a difficult set of legal requirements concerning their 
practices. 

This article will describe the provisions of statutes and regulations, 
judicial decisions and administrative agency findings governing the use of 
admissions tests for persons with disabilities. Next, it will describe the test 
score flagging practices that impact admissions testing. Third, it will 
discuss several of the dilemmas facing educators and attorneys who must 
use “flagged” admissions test information. Finally, it will offer some 
conclusions about the legality of the use of flagged admissions test scores, 
as well as some recommendations for admissions officers and college and 
university administrators to consider when evaluating applications from 
students with disabilities. 





12. 29U.S.C. § 794 (1994). 
13. See 34 C.F.R. § 104.42(a) (1996). 
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I. LEGAL PROVISIONS CONCERNING ADMISSIONS OF INDIVIDUALS WITH 
DISABILITIES 


The provisions of the two federal disability rights statutes applicable to 
higher education are designed to insure equal and effective access to 
education for qualified persons with disabilities. Although designed with 
slight differences, Section 504 and the ADA both provide broad 
nondiscrimination protections for individuals with disabilities. Most 
institutions of higher education are covered by Section 504, which applies 
to recipients of federal financial assistance; and for those institutions, the 
provisions of the ADA are largely redundant. For institutions of higher 
education not covered by Section 504, however, the ADA provisions provide 
a parallel set of protections for individuals with disabilities.” 


A. Section 504 of the Rehabilitation Act of 1973 


Section 504, the first applicable landmark federal statute, expressly 
prohibits discrimination against individuals with disabilities. As applied 





14. 29 U.S.C. § 794 (1994); 34 C.F.R. § 104.4(a) (1996). 

15. In evaluating cases involving college and university decisions, the Supreme Court has 
traditionally afforded substantial deference to the academic decisions of institutions of higher 
education. See Regents of Univ. of Michigan v. Ewing, 474 U.S. 214, 223-25, 106 S. Ct. 507, 513 
(1985); see also Mallett v. Marquette Univ., 65 F.3d 170 (7th Cir. 1995) (according university 
significant discretion in establishing its admissions standards and evaluating academic 
credentials of its applicants). As part of this broad deference, postsecondary institutions have 
traditionally been accorded wide discretion in formulating their admissions standards. See 
Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759 (1978) (“The 
freedom of a university to make its own judgments as to education includes the selection of its 
student body. .. .”). The Court has also noted that this deference is based on its commitment 
to protecting academic freedom. See Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 
1203, 1218 (1957) (describing four essential components of academic freedom for institutions 
of higher education protected under the First Amendment: the rights to decide, on academic 
grounds, who may teach, what may be taught, how it shall be taught, and who may be admitted 
to study); Keyishian v. Board of Regents of the Univ. of N.Y., 385 U.S. 589, 603, 87 S. Ct. 675, 
683-84 (1967); see also, Michelle Morgan Ketchum, Academic Decision-Making: Law Schools’ 
Discretion Under the Americans with Disabilities Act, 62 UMKC L. REV. 209 (1993). However, 
recent case law in the lower federal courts seems to suggest a move toward protecting an 
individual's civil rights if they conflict with an institution’s academic freedom. See Wynne v. 
Tufts Univ. Sch. of Medicine, 932 F.2d 19, 25-26 (1st Cir.), appeal after remand, 976 F.2d 791 
(ist Cir. 1992) (affording Tufts deference to its academic decision that multiple choice tests 
were essential to its program, and stating that Section 504 requires court to scrutinize academic 
decisions to ensure that they do not intentionally or unintentionally amount to discrimination 
against persons with disabilities); Pushkin v. Regents of the Univ. of Colo., 504 F. Supp. 1292, 
1299 (D. Colo.), affd, 658 F.2d 1372 (10th Cir. 1981) (reasoning that instead of deferring to 
faculty’s decision not to admit disabled applicant to its psychiatric residency program based on 
their determination that he was not otherwise qualified, court found tiat applicant was in fact 
otherwise qualified because he could complete program with reasonable accommodation by 
university). 
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to postsecondary education, Section 504 generally prohibits discrimination 
on the basis of disability by institutions receiving federal funding for 
programs or activities."° The protections provided by Section 504 apply to 
any “handicapped person,” which is defined to mean “any person who (i) 
has a physical or mental impairment which substantially limits one or more 
major life activities;’” (ii) has a record of such an impairment; or (iii) is 
regarded as having such an impairment.”” Under the regulations for 
Section 504, physical or mental impairments include “any psychological 
disorder or condition, cosmetic disfigurement, or anatomical loss affecting 
one or more . . . body systems... ; or... any mental or psychological 
disorder, such as mental retardation, organic brain syndrome, emotional or 
mental illness, and specific learning disabilities.”** Coverage is not limited 
to the listed mental impairments.” 

The regulations promulgated under Section 504 expressly state that an 
institution may not 


utilize criteria or methods of administration (i) that have the effect of 
subjecting qualified handicapped persons to discrimination on the 
basis of handicap, (ii) that have the purpose or effect of defeating or 
substantially impairing accomplishment of the objectives of the 
[institution’s] program with respect to handicapped persons, or (iii) 


that perpetuate the discrimination of another recipient if both 
recipients are subject to common administrative control or are 
agencies of the same State.” 


Thus, colleges and universities need to seriously evaluate their internal 
admissions policies and practices to ensure that they do not have the effect 
of discriminating against students with disabilities who are submitting 
applications for admission to their respective institutions. 

In addition, the regulations implementing Section 504 expressly forbid 
an institution to restrict the number of qualified students with disabilities 
from admission each year. The regulations state that, “[i]n administering its 
admission policies, a recipient [of federal funding] . . . [mJay not apply 
limitations upon the number or proportion of handicapped persons who 
may be admitted... .”” 

Furthermore, postsecondary educational institutions may not use “any 
test or criterion for admission that has a disproportionate, adverse effect on 





16. See 29 U.S.C. § 794 (1994). 

17. “Major life activities” are defined as “functions such as caring for one’s self, performing 
manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.” 34 C.F.R. 
§ 104.3(j)(2)(ii) (1996). 

18. 34 C.F.R. § 104.3(j)(1) (1996). 

19. 34 C.F.R. § 104.3(j)(2)(i) (1996). 

20. Id. 

21. 34C.F.R. § 104.4(b)(4) (1996). 

22. 34C.F.R. § 104.42(b)(1) (1996). 





802 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 4 


handicapped persons or any class of handicapped persons unless: 1) [it] has 
been validated as a predictor of [academic] success . . . and 2) alternate tests 
or criteria with a less disproportionate, adverse effect are not shown by the 
[Director of the U.S. Office of Civil Rights] to be available.” Thus, an 
institution may not adopt academic requirements for admission which have 
the effect of denying admissions to qualified handicapped individuals.” 

Individuals who feel that their Section 504 rights have been violated can 
pursue an administrative complaint with the U.S. Department of Education 
or seek judicial relief in the federal district courts. The incentives for 
compliance with Section 504 have increased as courts have recognized the 
appropriateness of awarding damages to prevailing plaintiffs who establish 
proof of intentional discrimination.” 


B. The Americans with Disabilities Act 


The provisions of the ADA, which became effective in 1990, are similar 
in many respects to those of Section 504. Title II of the ADA prohibits 
discrimination in access to services or programs of a public entity, such as 
a public college or university;* and Title III of the ADA prohibits 
discrimination in access to places of public accommodations, including 
private colleges and universities.” The ADA provides broad antidiscrimina- 
tion protection for persons with physical or mental impairments that 
substantially limit one or more major life activities.“ The provisions of this 
act build on existing federal laws such as Section 504,” the Architectural 
Barriers Act,*° and the Fair Housing Act of 1988." The rights and 
entitlements provided under federal law predating the ADA are still in 
effect, but the ADA extends the reach of those laws substantially.** Most 
private institutions and all colleges and universities are included under the 
broad sweep of the ADA’s Title III, which covers the activities of “public 
accommodations” including “a nursery, elementary, secondary, 
undergraduate, or postgraduate private school, or other place of 





23. 34C.F.R. § 104.42(b)(2) (1996). 

24. See id. 

25. See Wood v. President & Trustees of Spring Hill College, 978 F.2d 1214 (11th Cir. 1992); 
see also Adam A. Milani, Disabled Students in Higher Education: Administrative and Judicial 
Enforcement of Disability Law, 22 J.C. & U.L. 989, 995-96 (1996). 

. 42 U.S.C. § 12132 (1994). 

. 42 U.S.C. § 12182 (1994). 

. 42 U.S.C. §§ 12101-12213 (1994). 
. 24U.S.C. §§ 791-94 (1994). 

. 42 U.S.C. §§ 4151-57 (1994). 

- 42 U.S.C. §§ 3601-19 (1994). 

. The implementing regulations for the ADA indicate that those regulations should not 
be construed as applying a lower standard than that set by Section 504 and its regulations and 
that the ADA regulations should not be interpreted as invalidating or limiting any other legal 
protections for individuals with disabilities. 28 C.F.R. § 35.103 (1996). 
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education.” The companies developing and administering standardized 
admissions examinations, such as the College Entrance Examination Board 
(College Board), the Educational Testing Service (ETS), the American 
College Testing Program, and the Law School Admissions Council, are also 
independently subject to the provisions of the ADA as public 
accommodations.* 

In the ADA, Congress substituted the term “disability” for “handicap” to 
describe those intended to benefit from the statute and defined the term to 
mean, with respect to an individual, “a physical or mental impairment that 
substantially limits one or more of the major life activities of such 
individual; a record of such an impairment; or being regarded as having 
such an impairment.”* Mental impairments include “any mental or 
physiological disorder, such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities.”™ 
Impairments specifically covered by the ADA include epilepsy, mental 
retardation, emotional illness, specific learning disabilities, and 
alcoholism.*” 

The provisions of the ADA were also revised slightly from the scope of 
coverage provided under Section 504. While Section 504 applies to 
“otherwise qualified” individuals with handicaps,” the language of the ADA 
refers only to “qualified” individuals with disabilities.** The implementing 
regulations for the ADA indicate that determinations on the eligibility of 
persons with disabilities for a program should not take into account the 
need for reasonable accommodations.” 

Violations of the ADA can lead to injunctive relief and attorneys fees or, 
for suits initiated by the U.S. Department of Justice, injunctive relief, 
compensatory damages, and civil penalties.’ Like Section 504, the ADA is 
now becoming a widely used tool for challenges on behalf of individuals 
with disabilities. 





33. 42 U.S.C. § 12181(7){(j) (1994). 

34. Some of the testing companies are also subject to the provisions of the Rehabilitation 
Act since they are recipients of federal funding for certain activities. See C.F.R. § 104.3(f) (1996). 

35. 42 U.S.C. § 12102(2) (1994); 28 C.F.R. § 35.104 (1996). 

36. 28 C.F.R. § 35.104 (1996). 

37. Id. 

38. 29 U.S.C. § 794 (1994). 

39. 42 U.S.C. § 1213(e) (1994). 

40. The ADA regulations state: “Qualified individual with a disability means an individual 
with a disability who, with or without reasonable modifications to rules, policies, or practices, 
the removal of architectural, communication, or transportation barriers, or the provision of 
auxiliary aids and services, meets the essential eligibility requirements for the receipt of services 
or the participation in programs or activities provided by a public entity.” 28 C.F.R. § 35.104 
(1996); see also Bonnie Poitras Tucker, Application of the Americans with Disabilities Act (ADA) 
and Section 504 to Colleges and Universities: An Overview and Discussion of Special Issues 
Relating to Students, 23 J.C. & U.L. 1, 5 (1996). 

41. 42 U.S.C. §§ 1988(b), 12133, 12188(a)(2), 12188(b)(2) (1994); see Milani, supra note 
25, at 996-97. 
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C. Reasonable Accommodations for Individuals with Disabilities 


An institution of higher education faces the challenge of predicting which 
applicants have the ability to succeed in its educational program and are 
therefore qualified for admission, without at the same time engaging in 
unlawful discrimination against individuals with disabilities. In these 
admissions decisions, the existence of a disability, depending upon its 
nature and extent, may or may not be relevant to an applicant’s ability to 
meet the requirements of a program. Under Section 504 and the ADA, a 
student with a disability does not automatically qualify for an 
accommodation on an examination, special consideration during the 
admissions process, or accommodations in programs or services after 
admission. For admission to an institution of higher education, an 
applicant with a disability must show that he or she is a “qualified 
individual with a disability.” Section 504 provides that a “qualified 
individual with a disability” is one who is able to meet all of the program’s 
requirements in spite of his or her handicap. The implementing 
regulations under Section 504 define a “qualified” handicapped person 
“with respect to postsecondary and vocational education services [as] a 
handicapped person who meets the academic and technical standards 
requisite to admission or participation in the recipients’ education program 
or activity.” Under the ADA’s Title II, however, an individual 1s “qualified 
. . . [if] with or without reasonable modifications to rules, policies, or 
practices, the removal of architectural, communication, or transportation 
barriers, or the provision of auxiliary aids and services,” he or she can meet 
the “essential eligibility requirements” of the program in which 
participation is sought.“* Thus, the ADA expands upon Section 504's 
definition by incorporating the notion of reasonable accommodation.” 

As one of the conditions for establishing a claim against a college or 
university for discrimination in the admissions process, an applicant with 
a disability must prove that he or she is “otherwise qualified” to be admitted 
to the school’s program.” The first case to define “otherwise qualified” was 
the 1979 case of Southeastern Community College v. Davis, in which a 
community college denied a deaf student admission to its nursing 





42. 29 U.S.C. § 794 (1994); 34 C.F.R. § 104.4 (1996); see, e.g., Southeastern Community 
College v. Davis, 442 U.S. 397, 99 S. Ct. 2361 (1979). 

43. 34C.F.R. § 104.3(k)(3) (1996). 

44. 42 U.S.C. § 12131(2) (1994); 28 C.F.R. § 35.104 (1996). 

45. See Tucker, supra note 40, at 5. 

46. See Davis, 442 U.S. 397, 401, 99 S. Ct. 2361, 2365; Mallett v. Marquette Univ., 65 F.3d 
170 (7th Cir. 1995); Doherty v. Southern College of Optometry, 862 F.2d 570, 575 (6th Cir. 
1988); Doe v. New York Univ., 666 F.2d 761, 774 (2d Cir. 1981); Murphy v. Franklin Pierce Law 
Ctr., 882 F. Supp. 1176, 1181-82 (D.N.H. 1994), affd, 56 F.3d 59 (ist Cir. 1995); Halasz v. 
University of New England, 816 F. Supp. 37, 41-42 (D. Me. 1993); Aloia v. New York Law Sch., 
No. 88 CIV. 3184 (CSH), 1988 WL 80236 (S.D.N.Y. July 27, 1988); Anderson v. University of 
Wis., 665 F. Supp. 1372, 1391-92 (W.D. Wis. 1987), aff'd, 841 F.2d 737 (7th Cir. 1988). 
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program.*” The Supreme Court reasoned that the applicant in this case was 
not otherwise qualified under Section 504 because the ability to understand 
spoken words was necessary for the clinical portion of the nursing program, 
in which she would not be able to read lips of individuals wearing surgical 
masks. In addition, the student was found not to be qualified for the 
nursing program because her disability made her participation in the 
program unsafe.“ The Davis Court, therefore, established that where a 
student cannot meet a necessary requirement for a school’s program, that 
student is not “otherwise qualified” for Section 504 purposes.” Thus, the 
Supreme Court concluded that an “otherwise qualified” person is one who 
is able to meet all of a program’s academic requirements despite his or her 
disability.” 

Following Davis, however, courts began to recognize that a determination 
of whether a student with a disability is otherwise qualified necessarily 
involves an inquiry into the reasonableness of the accommodations the 
student would require. For example, in Doherty v. Southern College of 
Optometry,” a case involving an applicant with limited vision, coordination, 
motor skills, and sense of touch, the Sixth Circuit held that an otherwise 
qualified handicapped person under Section 504 is one who, with the aid 
of reasonable modifications by the school, meets the required standards of 
the school’s programs.” Thus, the Doherty court established that in 
determining whether a student is otherwise qualified for Section 504 
purposes, a court must examine whether reasonable accommodations exist 
that would enable the student to meet a program’s requirements.” The 
Sixth Circuit adopted a balancing approach under which it asks whether 
any reasonable accommodations exist that could satisfy the interests of the 
school and the handicapped student by enabling the student to perform the 
requirements. As such, the Doherty court established that under Section 
504, an otherwise qualified handicapped student is “one who, with the 
provision of reasonable accommodations by the school, can satisfy the 
school’s academic requirements.” Since Doherty was unable, due to his 
limited visual acuity, to perform all of the tasks assigned to optometry 
students, he was not qualified for admission. 





47. 442 U.S. 397, 401, 99 S. Ct. 2361, 2365 (1979). 

48. Id. at 401, 99 S. Ct. at 2364. 

49. Id. at 406, 99 S. Ct. at 2367. 

50. Id. Given the differences in the provisions of Section 504 and the ADA concerning the 
definition of persons covered by each act, the Davis decision may be of limited applicability as 
a precedent for ADA interpretations. 

51. 862 F.2d 570 (6th Cir. 1988). 

52. Id. at 575. 

53. Id. 

54. Id. 

55. Id.; see also Pushkin v. Regents of Univ. of Colo., 504 F. Supp. 1292, 1299 (D. Colo.), 
affd, 658 F.2d 1372 (10th Cir. 1981). 
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While colleges and universities are required to provide reasonable 
accommodations for admitted students, the lowering of admissions 
standards is not an accommodation that institutions are required to make.* 
An applicant with a disability must be qualified for the program at issue, 
and several courts have held that the dismissal or rejection of students or 
applicants who do not meet scholastic requirements did not constitute 
impermissible discrimination.” In addition, courts have noted that colleges 
and universities are free to set their own standards and requirements for 
admission.” 


D. Testing Modifications Under Section 504 and the ADA 


The regulations promulgated under Section 504 state that an institution 
has a duty to adjust its testing procedures to accommodate students with 
disabilities, and to refrain from implementing policies that effectively limit 
a disabled student’s participation in the program.” The regulations, 
however, further state that academic requirements will not be regarded as 
discriminatory if the recipient of federal funds can demonstrate that they are 
essential to its program.” 

Additionally, Title II of the ADA specifically bans discrimination by 
private entities furnishing public accommodations and services, including 
examinations.” The implementing regulations of section 309 of Title III of 


the ADA are directed toward the obligations of private entities in 
administering tests. The statute provides: 


Any person that offers examinations or courses related to applications, 
licensing, certification, or credentialing for secondary or post- 
secondary education, professional, or trade purposes shall offer such 
examinations or courses in a place and manner accessible to persons 





56. See Tucker, supra note 40, at 8. 

57. Id. at 8-10 (discussing Anderson v. University of Wis., 841 F.2d 737 (7th Cir. 1988) 
(finding alcoholic student who could not maintain average of 77 in law school was not 
qualified, and noting that Section 504 “forbids discrimination based on stereotypes about a 
handicap, but it does not forbid decisions based on the actual attributes of the handicap”); 
Washington & Lee Univ. (VA), 5 Nat'l Disability L. Rep. (LRP Publications) 1 78 (OCR July 28, 
1993) (finding that law school had not violated law in denying applicant admission where 
applicant's LSAT score was only in second percentile, his recommendations were not 
exceptional, and his personal statement evidenced writing difficulties); Emory Univ. (GA), 5 
Nat'l Disability L. Rep. (LRP Publications) 1 79 (OCR July 13, 1993) (finding that university did 
not violate law when it denied applicant admission to its law school, where applicant did not 
meet institution’s admissions criteria and applicant’s accommodated LSAT score was 
significantly lower than scores of admitted students)). 

58. See, e.g., Tucker, supra note 40, at 13. See also supra note 15 (listing cases which also 
support this proposition). 

59. See 34 C.F.R. § 104.42 (1996). 

60. Id. 

61. 42 U.S.C. §§ 12189 (1994). 
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with disabilities or offer alternative accessible arrangements for such 
individuals.” 


To effectuate the Congressional purpose underlying this provision of the 
ADA, the applicable Department of Justice regulation provides that a private 
entity offering an examination relating to application to a postsecondary 
educational program must ensure that: 


(i) The examination is selected and administered so as to best ensure 
that, when the examination is administered to an individual with a 
disability that impairs sensory, manual, or speaking skills, the 
examination results accurately reflect the individual’s aptitude or 
achievement level or whatever other factor the examination purports 
to measure, rather than reflecting the individual’s impaired sensory, 
manual, or speaking skills (except where those skills are the factors 
that the examination purports to measure); 

(ii) An examination that is designed for individuals with impaired 
sensory, manual, or speaking skills is offered at equally convenient 
locations, as often, and in as timely a manner as are other 
examinations; and 

(iii) The examination is administered in facilities that are accessible 
to individuals with disabilities or alternative accessible arrangements 
are made.™ 


There has not been substantial judicial precedent established yet under 
either Section 504 or the ADA on testing accommodations, but generally the 
courts have decided in favor of the institution for denying a testing 
accommodation or modification in an education program that would 
substantially alter a core component of the institution’s program.“ These 





62. 28 C.F.R. § 36.309 (1996). 

63. 28 C.F.R. § 36.309(b) (1996). The one reported case on accommodations in preadmis- 
sions testing under Section 504 appears to reach an anomalous result. See Halasz v. University 
of New England, 816 F. Supp. 37, 42 n.6 (D. Me. 1993). In Halasz, a case involving multiple 
challenges to a university’s treatment of a learning disabled student in the admissions and 
educational process, a federal district court held that the SAT “is not [a test] that has a 
disproportionate, adverse effect on handicapped persons because .. . it is available in special 
formats . . . that [do] not discriminate against people like [the plaintiff] with learning 
disabilities.” Id. The court went on to hold that the regulations under Section 504 requiring 
that admissions tests accurately reflect a disabled student’s aptitude or achievement level 
(specifically 34 C.F.R. 104.42(b)(3) (1996)) only apply to admissions tests administered by a 
school and not to other criteria for admissions or to the SAT or other national standardized 
tests. Id. The court further determined that the SAT is not an admissions test covered by the 
Section 504 regulation at issue and that it was only one of many criteria used in the admissions 
decision made about the plaintiff in the case. Id. The Halasz court provides no explanation for 
this discrepancy. 

64. See, e.g., Ohio Civil Rights Comm'n v. Case Western Reserve Univ., No. 6671, 1994 WL 
716543 (Ohio App. Dec. 22, 1994), affd, 666 N.E.2d 1376 (Ohio 1996). 
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cases involving testing of students in educational programs are helpful in 
analyzing situations involving students seeking admission to educational 
programs. In a state court case brought under an Ohio statute analogous to 
the federal statutes, Case Western Reserve University appealed from the 
judgment of a trial court ordering it to admit a blind applicant to its medical 
school.” University officials testified that an integral part of the 
examination at the end of the medical school’s core clerkship required a 
student to conduct a physical examination and to read an EKG and an X-ray, 
and that it would not be sufficient to have a layperson, nurse, or similarly 
situated student act as an intermediary for a blind person for this 
clerkship.” The Ohio Court of Appeals ultimately concluded that the 
university was not required to allow such a modification of a core 
component of its medical program.” In reaching this decision, the court 
found that the accommodations required to graduate the blind applicant 
from the medical school would not only be unduly burdensome, but would 
leave her with far less than the full medical experience required of Case 
Western Reserve graduates.” 

The decision of the First Circuit in Wynne v. Tufts University School of 
Medicine® (Wynne I) held that the scope of Section 504 includes 
scrutinization of the methods used in testing students, specifically medical 
students.” In Wynne I, a dyslexic student was dismissed from medical 
school because he was unable to pass multiple-choice examinations; the 
district court granted summary judgment in the medical school’s favor on 
the ground that the student was not an “otherwise qualified” person with a 
disability.”’ On appeal, the court concluded that, in determining whether 
an aspiring medical student meets Section 504's “otherwise qualified” 
prong, it is necessary to take into account the extent to which reasonable 
accommodations that will satisfy the legitimate interests of both the school 
and the student are (or are not) available; and, if such accommodations 
exist, the extent to which the institution explored those alternatives.” 
Recognizing the unique considerations that come into play when the parties 





. Id. 
. Id. at 1380-81. 
. Id. at 1388. 
. Id.; see also McGregor v. Louisiana State Univ. Bd. of Supervisors, 3 F.3d 850, 858-59 
(5th Cir. 1993) (finding additional accommodations requested by law student with a disability, 
including permission to attend classes on part-time basis, would have required “substantial 
modification” in law school program and were not required under Rehabilitation Act); Doherty 
v. Southern College of Optometry, 659 F. Supp. 662, 671 (W.D. Tenn. 1987) (finding optometry 
college’s refusal to waive clinical proficiency requirements was not unreasonable or 
discriminatory where program legitimately determined that proficiency on instruments was 
important and necessary skill for its graduates, and where student could not use instruments 
without danger to patients). 
69. 932 F.2d 19 (1st Cir. 1991), affd, 976 F.2d 791 (1992) [hereinafter Wynne J]. 
70. Id. at 19, 27. 
71. Id. at 24-26. 
72. Id. 








1997] FLAGGED TEST SCORES UNDER THE ADA 809 


to a Rehabilitation Act case are a student and an academic institution, the 
court formulated the following test to determine whether an educational 
institution has met its obligation of providing reasonable testing 
accommodations under Section 504: 


If the institution submits undisputed facts demonstrating that the 
relevant officials within the institution considered alternative means, 
their feasibility, cost and effect on the academic program, and came to 
a rationally justifiable conclusion that the available alternatives would 
result either in lowering academic standards or requiring substantial 
program alteration, the court could rule as a matter of law that the 
institution had met its duty of seeking reasonable accommodation.” 


The court held, however, that the medical school had not satisfied its 
obligation of demonstrating that its determination that no reasonable way 
existed to accommodate the student’s inability to perform adequately on 
multiple-choice examinations was a reasonable, professional academic 
judgment.” The court focused on the finding that the medical school’s 
affidavit did not indicate that there had been any consultation among the 
university decision-makers about alternative testing measures, nor had they 
discussed any of the unique qualities of multiple-choice examinations.” 
The court subsequently vacated the judgment and remanded for further 
proceedings, leaving the district court “free to consider other submissions” 
and to enter summary judgment thereon if an expanded record met the 
standard the court set forth.” 

The medical school subsequently filed a renewed motion for summary 
judgment accompanied by six new affidavits. The district court again 
entered summary judgment in the medical school’s favor, and this decision 
was affirmed in Wynne v. Tufts University School of Medicine (Wynne II).”” 
The court held that following remand, the medical school “satisfactorily 
filled the gaps that wrecked its initial effort at summary judgment.”” The 
expanded record contained undisputed facts providing (1) a discussion that 
the medical school’s hierarchy had “considered alternative means and came 
to a rationally justifiable conclusion regarding the adverse effects of such 
putative accommodations;” (2) an explanation of why “the multiple choice 
format provides the fairest way to test the students’ mastery of the subject 
matter of biochemistry;” (3) an explanation of what thought the medical 
school had given to “different methods of testing proficiency in 
biochemistry and why it eschewed alternatives to multiple-choice testing”; 





73. Id. at 26. 

74. Id. at 27. 

75. Id. at 28. 

76. Id. 

77. 976 F.2d 791, 793 (1st Cir. 1992) [hereinafter Wynne II]. 
78. Id. at 794. 
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and (4) an “elabora[tion] upon the unique qualities of multiple-choice 
examinations as they apply to biochemistry and an exposition of the 
historical record to show the background against which such tests were 
administered.”” The court supported the medical school’s conclusion that 
to deviate from its wonted format to accommodate a student’s professed 
disability would “require substantial program alterations, result in lowering 
academic standards, and devalue [the medical school’s] end 
product—highly trained physicians carrying the prized credential of a Tufts 
degree.”” 


In Wynne I and Wynne II, therefore, the medical school bore the burden 
of demonstrating that testing methods other than multiple-choice 
examinations would compromise the integrity of its program. As a result, 
to demonstrate the effects that a different type of examination may have on 
its program, the institution must demonstrate that a reasonable 
accommodation could be made only by a fundamental alteration of the 
program. 


E. Federal Administrative Policies and Findings 


Under current regulations, colleges and universities may continue to 
require SAT, ACT, or other admissions examination scores from applicants 
with disabilities as long as the examinations are validated as predictors of 
success in the education program and alternative tests or criteria that have 
a less disproportionate or adverse effect are not shown to be available.” As 
such, colleges and universities cannot require different standards for 
applicants with disabilities than for other applicants, unless such standards 
have been validated as predictors of success. These regulations dictate that 
a private entity offering an examination covered by this section must select 
and administer the examination so as to best ensure that the “results 
accurately reflect the applicant’s aptitude or achievement level or whatever 
other factors that examination purports to measure... .”” 

One of the major concerns surrounding the accommodations or 
modifications granted to students with disabilities in admissions testing is 
the appropriateness of flagging their test scores in light of the requirements 
of Section 504 and the ADA. The practice of flagging these test results may 
actually constitute preadmission inquiries of students with disabilities, in 
direct violation of the regulations promulgated under Section 504." 

In 1979, in response to a number of questions it received concerning the 
selection and administration of tests, including the predictive validity of 
tests for persons with disabilities and the appropriateness of testing in the 





. Id. at 794-95. 

. Id. at 795. 

. 34C.F.R. § 104.42(b)(2) (1996). 

. 34C.F.R. § 104.42(b)(3) (1996). 

. See 34 C.F.R. § 104.42(b)(2) (1996). 
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admissions process, the Office of Civil Rights (OCR) of the U.S. Department 
of Health, Education and Welfare developed an interim policy to address 
these concerns. The interim policy states: 


Pending a resolution of the issues . . . , the Office for Civil Rights will 
not find an institution out of compliance if that institution requires the 
submission of test scores by applicants, even though there is a strong 
possibility that these tests do not reflect a handicapped applicant’s 
ability. However, to assure that it is in compliance, the institution 
must guarantee that admissions decisions take into account other 
factors such as high school grades, recommendations, etc. This policy 
is, in fact, recommended by the major testing services.” 


In another document, RECRUITMENT, ADMISSIONS, AND HANDICAPPED 
STUDENTS: A GUIDE FOR COMPLIANCE WITH SECTION 504 OF THE REHABILITA- 
TION ACT OF 1973, a technical guidance manual produced under a contract 
from the OCR, the authors address the questions of notifying institutions of 
nonstandard administrations of admissions tests for students with 
disabilities. The document describes the OCR policy as a requirement that: 


Until such time as a more viable policy can be worked out, the testing 
services will be allowed to continue to notify their users that tests 
were taken under non-standard conditions. This is an interim policy 
only. OCR recognizes that this procedure may violate the prohibition 
against preadmission inquiry; it will be allowed only until the interim 
policy can be modified, and OCR suggests that recipients be prepared 
to modify their admissions requirements in the future.” 


More than eighteen years after the publication of this document, 
however, OCR has issued neither a revised or final policy statement nor 
guidelines concerning the use of flagged scores. OCR has, however, issued 
several letters of finding in individual complaints filed with it concerning 
educational institutions. In these administrative decisions, OCR has stated 
that it is not, per se, unlawful for universities to receive flagged test scores.” 
OCR later found that universities may not treat flagged scores from the 
nonstandardized administration of tests differently from the way other 





84. R. SILVERSTEIN ET AL. DEP’T OF HEALTH, EDUCATION AND WELFARE, HANDBOOK FOR THE 
IMPLEMENTATION OF SECTION 504 OF THE REHABILITATION ACT OF 1975 275 (1979). 

85. AMERICAN ASSOCIATION OF COLLEGIATE REGISTRARS AND ADMISSIONS OFFICERS & 
AMERICAN COUNCIL ON EDUCATION, RECRUITMENT, ADMISSIONS, AND HANDICAPPED STUDENTS: A 
GUIDE FOR COMPLIANCE WITH SECTION 504 OF THE REHABILITATION ACT OF 1973 22 (1978) 
(emphasis in original). 

86. The Department of Education’s OCR has begun a new effort to review this matter. 
Interview with Eileen Hanrahan, Esq., U.S. Office for Civil Rights (Sept. 20, 1996). 

87. University of Mich., 2 Nat'l Disability L. Rep. (LRP Publications) 1 302 (Oct. 18, 1991); 
see Milani, supra note 25, at 1003-04. 
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scores on the same test are treated.” OCR has, however, consistently 
upheld the use of test scores in admissions decisions where there exists 
other substantial evidence of an applicant’s overall inability to meet 
program requirements, based upon criteria other than test scores and in 
comparison to admitted applicants with stronger records.” 


II. ACCOMMODATIONS FOR DISABILITIES BY THE NATIONAL TESTING 
COMPANIES 


A number of different standardized examinations are used to determine 
undergraduate or graduate admissions to institutions of higher education in 
this country. At the undergraduate level, the most widely used 
examinations are the SAT and the ACT.™ At the graduate level, programs 
rely upon a range of examinations including the more generally-used GRE 
(Graduate Record Examination) and MAT (Miller Analogies Test), as well 
as tests specific to professional fields, such as the LSAT (Law School 
Admissions Test) or the MCAT (Medical College Admissions Test). The 
following discussion focuses heavily upon the SAT and the ACT as 
examples of approaches taken by national testing companies to provide 
accommodations for applicants with disabilities. 

Both the College Board and the American College Testing Program, the 
producers of the widely-used SAT and ACT examinations respectively, have 
made numerous modifications in their testing formats and have created a 
number of special accommodations for students with disabilities in 
response to the regulations promulgated under Section 504 and the ADA. 
In 1995, of the slightly more than one million students taking the SAT, 





88. State Univ. of N.Y. Health Science Ctr. at Brooklyn—College of Medicine (NY), 5 Nat'l 
Disability L. Rep. (LRP Publications) 1 77 (Aug. 18, 1993) (finding that college violated Section 
504 by devaluing MCAT scores of individuals with disabilities who took test under 
non-standard conditions); see Tucker, supra note 40, at 8 n.33; Milani, supra note 25, at 
1003-04. 

89. See Milani, supra note 25, at 997-98 (citing University of Minn., 6 Nat'l Disability L. 
Rep. (LRP Publications) 1 295 (Jan. 13, 1995); Emory Univ. (GA), 5 Nat'l Disability L. Rep. (LRP 
Publications) 1 79 (July 13, 1993); Washington and Lee Univ. (VA), 5 Nat'l Disability L. Rep. 
(LRP Publications) 1 78 (July 28, 1993); Duke Univ. (NC), 4 Nat'l Disability L. Rep. (LRP 
Publications) 1 448 (July 20, 1993); Yale Univ. (CT), 4 Nat'l Disability L. Rep. (LRP Publications) 
{ 262 (May 26, 1993); University of Akron (OH), 3 Nat'l Disability L. Rep. (LRP Publications) 
4 117 (Mar. 4, 1992); University of Okla.-Norman, 5 Nat’! Disability L. Rep. (LRP Publications) 
1116 (Dec. 3, 1993); University of Cal.-Santa Cruz, 5 Nat'l Disability L. Rep. (LRP Publica-tions) 
1 37 (Sept. 2, 1993); East Central Community College (MI), 4 Nat’) Disability L. Rep. (LRP 
Publications) 1 225 (May 26, 1993); Washington Univ. (MO), 3 Nat'l Disability L. Rep. (LRP 
Publications) 1 327 (Dec. 11, 1992); Hahneman Univ. (PA), 3 Nat’) Disability L. Rep. (LRP 
Publications) 1 90 (July 2, 1992). 

90. A growing number of undergraduate institutions do not require any standardized 
admissions test scores at all, relying instead upon data about prior educational experience and 
success, personal written essays, and letters of reference. NATIONAL CENTER FOR FAIR AND OPEN 
TESTING (FAIRTEST), FAIRTEST EXAMINER, 10 n.3 (1996). 
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39,346 (4% of all students participating) reported that they had a disabling 
condition and 16,163 students took the test under nonstandard conditions.” 

National testing companies are addressing two types of pressures when 
they offer modifications to a large-scale, standardized test. Current social 
policy and the provisions of Section 504 and the ADA require that students 
with disabilities be afforded reasonable accommodations so that they might 
fairly participate in admissions testing.» Accommodations in testing are 
also offered by testing companies because of requirements arising out of 
good professional practice and standards of professional conduct. 
Large-scale, standardized tests like the SAT and ACT are given to tens of 
thousands of examinees each year using methodologies designed to insure 
that all examinees take the test under the same conditions. This assures that 
the resulting scores offer the basis for uniform inferences based upon the 
scores of the examinees who took the test. If a test is designed to measure 
academic achievement, for example, a testing company marketing a product 
that purports to measure achievement must be able to insure that the test 
does just that. Additionally, if there is an examinee who has a relevant 
attribute, such as academic achievement, but is unable to demonstrate that 
achievement because of an extraneous variable such as a disability, then it 
is incumbent upon the testing company to take steps to minimize the extent 
to which the disability impedes the capability of the test to measure the 
achievement. As a result, a deaf student would not be expected to take a 
mathematics achievement test in which the instructions for the test are 
given orally and a blind student would not be expected to take a vocabulary 
test given only in a paper and pencil format. These principles are not only 
good testing practice, but are also set forth in the standards for professional 
practice for testing.** Careful attention to issues of accommodations in 
testing persons with disabilities is of paramount importance in insuring not 
only the fairness of the test for these individuals, but also the validity of the 
inferences made about a person as the result of a test score.“ Validation of 
a test requires the collection of sufficient empirical evidence to allow a judg- 
ment that the existing evidence supports the intended use of a test. While 
the accuracy and appropriateness of specific inferences made from a test 





91. COLLEGE BOARD, 1995 PROFILE OF SAT PROGRAM TEST TAKERS 9 (1995). 

92. See 28 C.F.R. § 36.309 (1996); 34 C.F.R. § 104.42 (1996). 

93. AMERICAN EDUCATIONAL RESEARCH ASSOCIATION & AMERICAN PSYCHOLOGICAL ASSOCIA- 
TION ET AL., STANDARDS FOR EDUCATIONAL AND PSYCHOLOGICAL TESTING 77-80 (1985) [hereinafter 
APA TESTING STANDARDS]; see also JOINT COMMITTEE ON FAIR TESTING PRACTICES OF THE AMERI- 
CAN PSYCHOLOGICAL ASSOCIATION ET AL., CODE OF FAIR TESTING PRACTICES IN EDUCATION (1988). 

94. The current leading text indicates: “Validity is an integrated evaluative judgment of 
the degree to which empirical evidence and theoretical rationales support the adequacy and 
appropriateness of inferences and actions based on test scores . . . . [V]alidity is an inductive 
summary of both the existing evidence for and the potential consequences of score 
interpretation and use. Hence, what is to be validated is not the test or observation device as 
such but the inferences derived from test scores or other indicators -- inferences about score 
meaning or interpretation and about the implications for action that the interpretation entails.” 
SAMUEL M. MESSICK, EDUCATIONAL MEASUREMENT 13 (R. Linn ed., 1993). 
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score are essential, they are nonetheless challenging requirements for any 
testing situation. Insuring the validity of a test given to a person with dis- 
abilities, particularly where a modification or accommodation is made, is a 
particular challenge for testing companies and those who use test scores. 

Currently, the College Board offers two alternative testing plans to 
qualified students with disabilities. One accomodation is available to 
students with documented visual, hearing, physical, or learning disabilities, 
and allows these students to request special editions of the SAT I 
examination.” In addition, the SAT subject tests are available in regular 
and large type, and some subject tests are currently available in Braille for 
the blind or visually impaired.” Eligible students taking any of these tests 
are permitted the use of certain aids (including a reader, recorder, and/or 
magnifying glass) and extended time.” Also, eligible students may take 
these tests at their home or school, or at another designated site at a time 
arranged by the student and his or her guidance counselor within 
established testing periods.” 

According to the College Board, in order to be eligible for special 
accommodations on the SAT, a student must: 1) have a disability that 
necessitates testing accommodations, 2) have documentation on file at the 
high school (i.e., an individualized education plan (IEP), 504 Plan, or 
evaluation by a qualified professional that states the diagnosis and need for 
accommodations), and 3) be receiving accommodations for classroom tests 
and/or standardized tests provided by the school.” A student with a 
documented disability who does not receive accommodations in high school 
may still be eligible for accommodations on the SAT if the student submits 
an evaluation by a qualified professional (e.g., a person licensed or certified 
to diagnose the student’s disability) explaining why the student needs 
testing accommodations.*” Once appropriate evidence of the existence of 
a disability is received, a panel of qualified professionals at the College 
Board reviews the evaluation and makes a determination as to whether the 
student is entitled to an accommodation on the exam, as well as what 
accommodation will be offered.*” 

The ACT also currently offers a number of accommodations to students 
with disabilities.’ A number of these accommodations, however, are not 
available at the national testing centers on the five national test dates in 
which the ACT is regularly offered each year."* These accommodations, 





. COLLEGE BOARD, SAT SERVICES FOR STUDENTS WITH DISABILITIES (1995-96). 


TESTING (1995-96). 
103. Id. 
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which must be obtained through special arrangements, include Braille, 
large-type, reader’s scripts, and audio cassette versions of the test, use of 
calculators, and extended time.“ Students who are granted special 
accommodations will receive them at alternative testing centers, rather than 
at the standard national testing centers.*” 

Accommodations on the ACT are limited to students with current 
documented disabilities who have been professionally diagnosed as having 
physical, psychological, or learning disabilities, and cannot test under 
standard conditions. In addition, students with visual impairments or 
blindness may have assistance marking their responses and are eligible for 
extended time; students with hearing impairments whose hearing loss has 
caused a reading disability may be considered for extended time and may 
have a sign language interpreter for the pre-test format information, but not 
on the test itself. Students with learning disabilities may be eligible for 
extended time and/or an alternative test format consistent with testing 
accommodations currently provided by the school they are attending. 
Finally, students with motor disabilities that affect their ability to mark the 
answer document are eligible for extended time and assistance in marking 
responses. *” 

As would be the case for any examinee, once a student with a disability 
takes the SAT or the ACT with some accommodation or modification to the 
testing format, his or her score on the examination is reported to the various 
colleges and universities as requested by the student. However, since 
modifications in the test administration have been made, when the score is 
reported to the appropriate institutions, it is usually “flagged” by an asterisk 
which appears next to the student’s score on the reporting sheet.” Either 
no explanation of the flag is provided on the score report sent to the college 





104. Id. 

105. Id. 

106. Id. 

107. Zz 

108. A “flag” is sometimes not given in a situation in which an accommodation for a 
disability is made if the accommodation is relatively minor, such as the provision of a 
large-print version of a test or an allowance for snacking by a diabetic. Providing a “flag” or 
signal on a test score report when a test has been given in a nonstandard administration is 
arguably required by the professional standards of practice in circumstances in which a testing 
company has insufficient technical data to assure that the standardized and the 
nonstandardized forms of the test can appropriately lead to the same inferences about the test 
taker. See APA TESTING STANDARDS, supra note 93, Standard 14.2. Thus, for example, if a fire 
alarm goes off in the middle of a test administration and all the examinees have to leave the test 
center for twenty minutes, the scores of all those examinees might be “flagged” to denote that 
the test was not administered according to the standard conditions required by the testing 
company. As a result, a “flagged” score sent to a college or university might represent any of 
a number of situations leading to a nonstandard administration of a test, only some of which 
involve accommodations for students with disabilities. When admissions officers assume that 
a flagged score is evidence of a disability, the assumption may be erroneous. (In such 
situations, the provisions of Section 504 protecting nondisabled individuals treated as if they 
had a disability could apply). See 34 C.F.R. § 104.3(j)(1) (1996). 
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or university, or a short explanation is given that the score was achieved on 
a “nonstandard administration” of the examination. The score report does 
not provide any additional explanation regarding the conditions of the 
“nonstandard administration” or what specific accommodations or modified 
testing formats were provided to that particular student. Neither the College 
Board nor the ACT appear to provide the receiving college or university with 
additional information or brochures along with each score report that 
explains or advises admissions officers on how to interpret the flagged 
score. 

Colleges and universities making admissions decisions are faced with the 
challenge of conducting fair decision-making that does not discriminate 
against individuals with disabilities, while at the same time taking into 
account the need to insure that the admitted candidates are qualified to 
meet the appropriate academic requirements of the institution. 
Legitimately, a piece of information, like a flagged test score or the 
participation in a high school special education class, might be used in 
appropriate ways to promote the consideration of all of an applicant’s 
capabilities and allow the student special consideration during the 
admissions competition. However, such information might serve to 
discourage the acceptance of an applicant if it would be inconvenient or 
expensive for an institution to accommodate the student’s needs. The 
admissions decision is made more challenging because the case law under 
Section 504 now seems to allow educators to take into account the 
“reasonable accommodation” issue in the course of making determinations 
about whether a student, or potential student, is “otherwise qualified.”™ 

When one important source of information, perhaps the only source, is 
the information that a student received a nonstandardized administration 
of an admissions examination, the issues are further complicated by the fact 
that the use of flagged scores by the testing industry is based upon what is 
perhaps tenuous professional practice, even if it is the current state of the 
psychometric art. In 1979, in an effort to resolve the legal and educational 
dilemmas confronting those who dealt with ability testing of persons with 
disabilities in educational admissions and employment, the U.S. Office for 
Civil Rights asked the National Research Council of the National Academy 
of Sciences to undertake a study designed to propose a resolution to the 
problem. The result was a call for “a continuing research endeavor to make 
more useful and meaningful the results of tests given to handicapped 
people.”*” In response to the call for further research, the College Board, 
ETS, and the Graduate Record Examination Board undertook a four-year 
study of the SAT and the GRE to assess the validity and comparability of 





109. See supra notes 42-58, and accompanying text. 

110. PANEL ON TESTING OF HANDICAPPED PEOPLE, NATIONAL RESEARCH COUNCIL, ABILITY 
TESTING OF HANDICAPPED PEOPLE: DILEMMA FOR GOVERNMENT, SCIENCE, AND THE PUBLIC viii 
(Susan W. Sherman & Nancy M. Robinson eds., 1982). 
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higher education admissions tests administered to persons with 
disabilities.*" 

The SAT/GRE study drew several conclusions about the SAT and GRE 
including: 1) nonstandard tests were in general as reliable, or precise, 
measures for persons with disabilities as they were for persons without 
disabilities; 2) nonstandard tests seemed to measure comparable abilities 
for both groups of examinees; and 3) test content was generally comparable 
for both groups.’ However, the study also indicated that predictions of 
future academic performance for students with disabilities were less 
accurate, on the basis of either test scores or grades, than for other 
students.*** While admissions decisions were related to test scores and prior 
grades in the same manner for both disabled and nondisabled students, 
there were some statistical disparities found between actual and expected 
rates of admissions for students with disabilities, although there was no 
evidence found to connect those discrepancies to the flagging of test scores 
alone."* Perhaps most important, however, was the finding that when the 
nonstandard administration for a student with disabilities involved 
extended time to take the test, which is the most common form of 
accommodation, college performance was overpredicted by the test scores 
in some instances.” The study also found that for students with 
disabilities, the largest group of students. receiving nonstandard 
administration of the tests, there was the clearest evidence that extended 
time for taking the tests often resulted in overpredicting future educational 
performance." The study concludes that the lower predictive capability of 
test scores from nonstandard administrations strongly suggests that test 
scores and previous grade point averages for students with disabilities 
should always be used jointly and never singly in making admissions 
decisions. Also, test scores and previous grade point averages should 
always be coupled with other relevant information about the applicant with 
a disability.” Finally, while noting that the technical constraints in doing 
so would perhaps be insurmountable, the study called for further research 
to seek to create technical means to establish comparable tests so that, in the 
future, flagged scores would not have to be given in most instances since the 





111. See WARREN W. WILLINGHAM ET AL., TESTING HANDICAPPED PEOPLE (1988). 

112. See id. 

113. Id. Students with disabilities with low test scores and prior grades tended to do 
somewhat better in college or graduate schools than predicted and students with disabilities 
with high test scores and grades tended not to do as well as predicted. Id. at xiii, 109-132. 

114. Id. 

115. Id. 

116. Id. at xiv. The study also found that under-prediction of future academic performance 
was a particular issue for students with hearing problems, especially for those who had been 
in programs for deaf students. Id. at 120-22, 131-32. Note that the authors also point out that 
there are many possible reasons other than the tests themselves why the test scores might over- 
or under-predict performance in the first year of college, which was the only year assessed by 
the study for predictive purposes. 

117. Id. at xv, 71-80. 
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tests given students with disabilities would then be comparable to other 
forms of the tests.*” 


III. (COLLEGE AND UNIVERSITY ADMISSIONS POLICIES AND PROCEDURES FOR 
APPLICANTS WITH DISABILITIES 


College and university admissions offices receive notice of an applicant’s 
disability in a number of ways. First, institutions may receive flagged 
admissions test scores directly from the testing agencies indicating that a 
student qualified for and received an accommodation on the exam or took 
a modified version of the exam. While the flagged score does not indicate 
what accommodations or modifications were provided to the student, many 
admissions officers automatically assume that the accommodation is due to 
a learning disability.*° Second, some institutions ask for a voluntary 
disclosure of a student’s disability on their application for admission. For 
example, one typical university asks applicants to respond to the following 
question which appears in a fairly prominent location on its application for 
admission: 


Check this box if you wish us to know of a learning disorder that has 
been verified professionally (e.g. through school or private clinic). 
Please explain on a separate page and submit testing reports and 
recommendations explaining your learning disorder.” 


Third, disabilities are frequently brought to the attention of an admissions 
officer through the student’s personal statement or essays, letters of 
recommendation from teachers and/or guidance counselors, and/or copies 
of medical documentation voluntarily submitted by the student with his or 
her application for admission.” Fourth, some admissions officers draw the 
conclusion that a student has a disability by reading the student’s high 
school academic transcript when the document indicates that the student 





118. Id. at xv and 171-76; see also S.E. Phillips, High Stakes Testing Accommodations: 
Validity Versus Disabled Rights, 7 APPLIED MEASUREMENT IN EDUC. 93 (1994) (discussing the 
challenges in creating appropriate accommodations in testing for persons with disabilities). 

119. Interviews with college/university admissions officers (Jan. 1996) (interview notes on 
file with the authors). 

120. Application on file with the authors. The application also includes the following 
statement: “This information is asked solely in connection with the University’s voluntary 
action to ensure nondiscrimination of qualified applicants on the basis of handicap. This 
information is being requested on a voluntary basis, will be kept confidential and will not 
subject the applicant to any adverse treatment if not provided. [This information will be used 
only in accordance with the purposes of 34 C.F.R. and (sic) 104.42(c).]” (brackets in original). 

121. Interviews with college/university admissions officers (Jan. 1996) (interview notes on 
file with the authors). “While colleges and universities cannot ask an applicant if he or she has 
a disability, an applicant can always identify a disability and ask that it be considered as a 
relevant factor in the admissions determination.” Tucker, supra note 40, at 11. Students may 
provide this type of information with the intent that a learning disability may serve as evidence 
of reasons for poor performance in high school or on standardized tests. Id. 
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participated in certain courses, such as “resource room,” a common form of 
part-time special education in most high schools.” Upon receipt of such 
indications that an applicant has a disability, a number of admissions 
offices have a policy of requesting additional information or verification 
from either the applicant, the applicant’s guidance counselor, or another 
authorized school official.” 

Once institutions are informed of or infer an applicant’s disability, some 
may proceed differently in terms of how they evaluate the applications. In 
the most recent study available, a 1984 survey of ninety-eight colleges and 
universities, ten years after the implementation of Section 504 which bars 
such practices, ten percent of the schools surveyed reported that they did 
not accept students with disabilities into all of the programs offered at their 
respective institutions.” In addition, five percent of the schools that did 
admit students with disabilities reported that they had limits on the number 
who could be accepted in an academic year,” in direct violation of the 
regulations under Section 504.”” 

Over half of the institutions that responded that they did admit students 
with disabilities reported that they required some additional admissions 
materials from students with disabilities that are not required of applicants 
who do not report having disabilities.** These additional materials varied 
from institution to institution, but included: letters from psychologists 
(70%), interviews (50%), achievement tests (38%), individual IQ tests (28%), 


writing samples (25%), perceptual motor tests (20%), and IEPs (20%). In 
addition, one-third of the responding colleges and universities that required 
additional information asked for other materials such as a reading test, a 
letter from a resource room teacher, documentation of the learning 





122. The Department of Education’s Office of Civil Rights (OCR) “has opined that school 
districts should not indicate on secondary school transcripts sent to a postsecondary institution 
that a student was enrolled in a special education program.” Tucker, supra note 40, at 5 n.25 
(citing Letter from Harry A. Orris, Director, Department of Education, Elementary and 
Secondary Education Division (Cleveland), OCR Section 504 Letter (Oct. 17, 1988)). Tucker 
states that “OCR opined that indicating on a student's transcript that the student attended 
special education classes might have ‘the effect of subjecting handicapped students to 
pre-employment or pre-admission disclosure of information regarding whether they 
are handicapped.” Id. 

123. Id. 

124. See 29 U.S.C. § 794 (Supp. 1996) and its implementing regulations, 34 C.F.R. § 104.42 
(1996). See supra notes 16-41, and accompanying text. See also David M. Engel & Alfred S. 
Konefsky, Law Students with Disabilities: Removing Barriers in the Law School Community, 38 
Burr. L. REV. 551 (1990); Jonathan C. Drimmer, Cripples, Overcomers, and Civil Rights: Tracing 
the Evolution of Federal Legislation and Social Policy for People with Disabilities, 40 UCLA L. 
REV. 1341 (1993). 

125. Deborah C. May, Admission of Students With Learning Disabilities Into Colleges: Policies 
and Requirements, J. COLLEGE ADMISSION, Fall 1984, at 15. 

126. Id. 

127. See 34 C.F.R. § 104.42(b)(1) (1996). 

128. May, supra note 125, at 15. 

129. Id. at 14. 
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disability, extra recommendations, tests administered by the college or 
university, and possibly a meeting with a committee on special needs at the 
college or university.” The majority of schools that required additional 
testing also required that the testing be done by a licensed clinical school 
psychologist or by a learning disabilities specialist or special educator.’ 

Once this additional information is received, colleges and universities 
utilize a variety of criteria and methods to evaluate the student's eligibility 
for admission. The overwhelming majority of institutions responding to the 
1984 survey reported that the simple presence of a documented learning 
disability was all that they required, with no further evaluation.*” However, 
almost a quarter of the responding institutions reported the use of a 
discrepancy formula between intelligence and achievement, while one 
college reported using a cut-off score for applicants with disabilities.’ 

Policies regarding who interprets flagged test scores, as well as the 
additional information often required of students with disabilities, vary as 
well. The following college or university personnel have been identified as 
people who review these applications and additional materials: a special 
educator (38%), regular admissions staff (33%), specially trained admissions 
staff (15%), school psychologists (10%), licensed psychologist (8%), or some 
other individual. 

Many colleges and universities use separate committees specifically 
organized to review applications with flagged test scores or from students 
with noted disabilities. The composition of these committees varies with 
each institution but often includes such individuals as members of the 
institution’s faculty in Education who are specialists in the assessment or 
education of persons with disabilities, members of the institution’s office for 
support services for individuals with disabilities, or members of the 
institution’s student counseling or psychological services center.“* At some 
institutions, the applications from students with disabilities undergo an 
initial review by an admissions officer along with applications from the 
regular pool of applicants. Once the application from the disabled student 





130. 

131. 

132. Id. 

133. Id. 

134. Id. Other individuals who review these applications include the Coordinator of Office 
of Special Needs, Dean of Students, a committee, Office of Disability Services, an academic 
resource person, a consulting psychologist, the Vice President for Student Affairs, a team of 
learning disability specialists, the Director of Admissions, a social worker, the Deans, or the 
Director of the Learning Center. Id. at 16. 

135. In some instances, these individuals, either by role or by nature, are individuals who 
might be expected to be sympathetic toward the enrollment of individuals with disabilities in 
the institution. In other instances, these individuals might, in addition to their role on the 
admissions committee, have responsibilities that include limiting the budgetary or other 
administrative or pedagogic impact that might result from the addition of persons with 
disabilities to campus. In such circumstances, the impartiality of these decision-makers might 
be successfully challenged on due process grounds. 
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clears this initial screening by the admissions officer, it is forwarded to a 
special committee for further review.’ Other institutions have a policy of 
submitting all applications with “nonstandard administration” scores 
directly to a special committee for independent review.*”” 

It is not uncommon in any of these circumstances for the admissions 
officers or other educators or administrators participating in the admissions 
decisions not to be fully informed or trained to evaluate test scores or other 
specialized information from applicants with disabilities.* For example, 
many admissions officers automatically assume that a flagged test score 
means that the student has a learning disability unless the student offers 
another explanation for the nonstandard test administration on their 
application or through a telephone interview.’” 


IV. THE APPROPRIATENESS OF “FLAGGING” TEST SCORES 


A. Preadmission Inquiries 


It is the current practice of both the College Board and the ACT to flag the 
test scores of students who receive accommodations or modified testing 
formats on the SAT or ACT examinations respectively. The regulations 
promulgated under Section 504, however, specifically forbid colleges and 
universities from making preadmission inquiries in most circumstances as 
to whether an applicant has a disability.“" Rules against preadmission 
inquiries about disabilities are implemented to ensure that the “admissions 
decisions are made on the basis of ability rather than on disability.”"** The 
requirements set forth by the Department of Justice under ADA Titles II and 
III, however, do not specifically address the issue of preadmission 
inquiries.” Nevertheless, Tucker notes that the principles stated in the 
Department of Education’s Section 504 regulations adhere to the purposes 
of ADA Titles II and III and generally have been viewed as incorporated 
under those Titles.“* The procedure currently used by the standardized 
testing services of attaching an asterisk next to a student’s score on the 
reporting sheet directly provides an institution with information from which 
it can infer that a particular applicant received an accommodation of some 
sort while taking the SAT or ACT. From this information, admissions 
officers can reasonably deduce, while reviewing the student’s application, 





136. Interviews with college/university admissions officers (Jan. 1996) (interview notes on 
file with the authors). 

137. Id. 

138. Id. 

139. Id. 

140. 34C.F.R. § 104.42(b)(4) (1996) (recipient college or university “may not make preadmis- 
sion inquiry as to whether an applicant for admission is a handicapped person”). 

141. Tucker, supra note 40, at 6 (emphasis in original). 

142. Id. 

143. Id. 
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that a student may have a disability. In fact, admissions officers report that 
they automatically assume that a student has a learning disability when 
they see a flagged score.“* Thus, even if flagging is not intended to be a 
direct inquiry, it is equivalent in nature to a preadmission inquiry and 
allows an institution to acquire information to which it would not otherwise 
be entitled without the student’s voluntary disclosure.” 

The regulations enforcing Section 504, however, do not provide an 
absolute ban on preadmission inquiries in the admissions process. 
Preadmission inquiries are permitted in very narrow circumstances, and 
they are expressly limited to inquiries for the purpose of remedial action to 
correct the effects of past discrimination or to overcome the effects of 
conditions that resulted in limited participation in federally-assisted 
programs or activities." If a college or university elects to ask applicants 
for admission to indicate whether and to what extent they have a disability, 
the institution must state clearly that the information is requested solely for 
the remedial action. The institution must also state that the information is 
being requested on a voluntary basis, will be kept confidential, and that 
refusal to provide the information will not subject the applicant to any 
adverse treatment.” 

OCR Letters of Finding have consistently affirmed these regulations on 
several occasions.” OCR has rejected application forms that specifically 
ask for voluntary indications of the existence of a disability.“° OCR has 


allowed inquiries concerning mental health or behavioral problems, but 
only if the institution’s inquiry is narrow, specific, and clearly linked to 
skills and capabilities required to successfully perform in the educational 
program.” Similarly, judicial decisions under the ADA have sometimes 
prevented bar examiners and medical boards from using broad application 
questions on previous emotional history when those questions were not 





144. Interviews with college/university admissions officers (Jan. 1996) (interview notes on 
file with the authors). 

145. See 34 C.F.R. § 104.42(b)(4) (1996). 

146. 34C.F.R. § 104.42(c) (1996). 

147. Id.; see supra note 120 for example of such a statement. While it seems clear that 
colleges and universities may make postadmission inquiries related to disabilities, such 
inquiries still must relate to disabilities that may require accommodations. 34 C.F.R. § 
104.42(b)(4) (1996). Such inquiries must also be limited to the purpose of providing reasonable 
accommodations once the student arrives on campus, and cannot be a factor in deciding 
whether to offer admission to a student or whether an offer of admission will be rescinded. Id. 

148. See Milani, supra note 25, at 998-99. 

149. Glendale Community College (AZ), 5 Nat'l Disability L. Rep. (LRP Publications) 9 36 
(Dec. 16, 1993). 

150. See University of Cal.-Santa Cruz, 5 Nat'l Disability L. Rep. (LRP Publications) 1 37 
(Sept. 2, 1993); University of Ill. at Urbana-Champaign, 3 Nat'l Disability L. Rep. (LRP 
Publications) 1 251 (Nov. 26, 1991); North Dakota State Univ., 2 Nat'l Disability L. Rep. (LRP 
Publications) 1 174 (Sept. 6, 1991); Pennsylvania State Univ., 2 Nat'l Disability L. Rep. (LRP 
Publications) 1 35 (May 3, 1991). 
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specifically relevant to a candidate’s ability to perform the required tasks of 
the profession.” 

The court in Halasz v. University of New England’ offered another 
exception for when preadmission inquiries regarding a student’s status as 
disabled might be acceptable. In Halasz, the court held that preadmission 
inquiries for information about the disabilities of students applying to a 
university’s optional program for learning disabled students were 
appropriate.”* While the university in Halasz did not require applicants to 
indicate whether they had disabilities, applicants could indicate their 
interest in the university's special program for learning disabled students on 
the application for admission.“* The court found that such an action did 
not violate Section 504 by soliciting the interest of applicants in the special 
program, noting that “[nJone of the purposes of the statute would be served 
by enforcing the inquiry prohibition when a university offers a program 
available only to handicapped students and a handicapped person seeks to 
participate in that program.” Eligibility for the program required an 
applicant to provide documentation of his disability. The court held that 
such a request did not violate Section 504 when the inquiry is for the 





151. See Clark v. Virginia Bd. of Bar Exam’rs, 880 F. Supp. 430 (E.D. Va. 1995) (finding that 
question on past mental health problems violated ADA because it forced applicants with mental 
disabilities to subject themselves to further inquiry and scrutiny not required of other 
applicants, and because board could not show that question was necessary to performance of 
its licensing function); see also Milani, supra note 25, at 1000 n.49 (citing Ellen S. v. Florida Bd. 
of Bar Exam’rs, 859 F. Supp. 1489, 1494 (S.D. Fla. 1994) (finding that mental health questions 
“discriminate against Plaintiffs by subjecting them to additional burdens based on their 
disability”)); Medical Soc’y of N.J. v. Jacobs, No. Civ. A 93-3670 (WGB), 1993 WL 413016 at *7 
(D.N.J. Oct. 5, 1993) (finding that mental health questions imposed extra burdens on qualified 
persons with disabilities in violation of ADA); In re Applications of Underwood and Plano, 
BAR-93-21, 1993 WL 649283 at *2 (Me. Dec. 7, 1993) (finding that requirement that applicants 
answer mental health questions discriminates on basis of disability and imposes eligibility 
criteria that unnecessarily screen out individuals with disabilities); but see Applicants v. Texas 
State Bd. of Law Exam’ts, No. A 93 CA 740 SS, 1994 WL 923404 at *9 (W.D. Tex. Oct. 11, 1994) 
(finding state board of bar examiners’ question asking applicants whether they have been 
diagnosed as suffering from, or have been treated for, bipolar disorder, schizophrenia, paranoia, 
or any other psychotic disorder does not violate Title II of ADA, since board focused only on 
serious mental illnesses that experts have indicated are likely to affect present fitness to practice 
law and use of narrowly focused question and subsequent investigation are necessary to ensure 
integrity of licensing procedures and to provide practical means of striking appropriate balance 
between important societal goals); In re Petition and Questionnaire for Admission to the Rhode 
Island Bar, 683 A.2d 1333, 1337 (R.I. 1996) (stating that in order to comply with ADA, question 
on state bar application regarding applicant be modified to ask, “Are you currently suffering 
from any disorder that impairs your judgment or that would otherwise adversely affect your 
ability to practice law. Yes__ No__”). 

152. 816 F. Supp. 37 (D. Me. 1993). 

153. Id. at 46. 

154. Id. 

155. Id. 
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purpose of determining eligibility for a “program available only to 
handicapped students.”** 


B. The Potential for the Discriminatory Use of “Flagged” Scores 


The underlying policy of both Section 504 and the ADA is to remove the 
burdens that individuals with disabilities face and to provide protection 
against societal stigmas. Such stigmas can lead to prejudices and 
stereotypes that individuals with disabilities are not as capable or qualified 
as individuals without disabilities. 

In the context of colleges and universities, then, a goal of Section 504 and 
the ADA is to remove stigmas from the admissions process by requiring 
standardized admissions testing services to provide reasonable 
accommodations and modifications on the SAT and ACT. Research 
supports the conclusion that reasonable accommodations can allow 
students with disabilities a fairer opportunity to demonstrate their actual 
knowledge and abilities, which might not otherwise be demonstrated on a 
standard administration of an admissions test.“ The problem, however, 
comes when the scores from these modified examinations are reported to 
the colleges and universities flagged with an asterisk. As such, they are 
presented to the admissions offices from the onset as being different from 
the scores of other applicants, and the college or university receiving the test 
results becomes aware of the likelihood that the applicant has a disability.” 
In other words, while the requirements of nondiscrimination and reasonable 
accommodations seek to level the playing field between disabled and 
nondisabled applicants, a flagged score seems to actually create an 
additional burden or obstacle confronting students with disabilities. Thus, 
while accommodations and modifications under Section 504 and the ADA 
seek to remove societal stigmas, the practice of flagging test scores 
potentially burdens students with disabilities with yet another stigma. 

While. critics of flagging test scores of students who receive testing 
accommodations or format modifications argue that flagged test scores 
unfairly stigmatize these students, the relevant standards of professional 
practice for the testing industry state: 


[Rjeporting scores from nonstandard test administrations without 
special identification (often called “flagging” of test scores) violates 
professional principles, misleads test users, and perhaps even harms 
handicapped test takers whose scores do not accurately reflect their 
abilities. Handicapped people, on the other hand, have generally said 
that to identify their scores as resulting from nonstandard 
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157. See WILLINGHAM, supra note 111, at 143-85. 
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administrations and in so doing to identify them as handicapped is to 
deny them the opportunity to compete on the same grounds as 
nonhandicapped test takers, that is, to treat them inequitably.*” 


The standards for professional practice go on to require: “Unless it has been 
demonstrated that the psychometric properties of a test . . . are not altered 
significantly by some modification, the claims made for the test . . . cannot 
be generalized to the modified version.”*” 

One of the greatest concerns that colleges and universities need to 
address regarding the use of flagged scores is the possibility that admissions 
officers or reviewing committees will use them as a means to discriminate 
against applicants with disabilities or will treat the flagged scores as less 
valid or less indicative of a student’s abilities because the student received 
accommodations, and therefore give them less credibility in the admissions 
review process. If there is no real justification for viewing flagged tests 
differently, students with disabilities may be unfairly prejudiced in 
situations where colleges or universities view their scores as somehow 
inferior or different from standard scores. Often, admissions officers will 
separate the applications of students with flagged scores from the general 
applicant pool and evaluate them separately.’ Some schools have even 
created special committees whose sole task is to review applications with 
flagged scores, often using different criteria to judge the qualifications of the 
applicants or placing greater weight on other components of their 
applications, such as high school grades or letters of recommendation." 

Additionally, the evaluator of an application may feel that the 
accommodations or modifications that the student received provided that 
student with a competitive edge in taking the examination. Thus, flagging 
has the potential to discriminate against students with disabilities, which 
is what Section 504 and the ADA intended to prohibit.* The possibility 
that colleges and universities may disadvantage applicants by treating 
flagged test scores as less valid than unflagged scores conflicts with the 
equal opportunity purposes behind Section 504 and the ADA. Likewise, 
modifications on an admissions test must merely be a means of more 
accurately measuring the disabled student’s abilities, not as a basis for a 
competitive advantage over nondisabled students. Thus, there is seemingly 
no justification for viewing the test results differently. If a modified test 
validly measures a student’s abilities, flagging can unfairly prejudice the 
disabled student. In such circumstances, flagging is arguably unnecessary 
and discriminates against students with disabilities. 





159. APA TEST STANDARDS, supra note 93, at 78. 

160. Id. 

161. Interviews with college/university admissions officers (Jan. 1996) (interview notes on 
file with the authors). 
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163. See 29 U.S.C. § 794 (1994); 42 U.S.C. §§ 12101-213 (1994). 
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However, the testing industry’s inability to demonstrate the validity and 
accuracy of test scores for all the different types of accommodations offered 
to students with disabilities means that testing companies are, 
understandably, reluctant to distribute scores from nonstandard 
administrations without some type of designation of a modification in test 
administration. Both the professional practice standards of their own 
profession and the legal requirements for test validity as a mechanism for 
insuring nondiscrimination require such restraint. Ideally, the technical 
properties of commonly used accommodations in nonstandard forms of 
tests, such as the widely used extended time provision, should be 
sufficiently strong that educational institutions using the scores would be 
assured that the various versions of the tests provided the appropriate basis 
for drawing the same inferences for all the students who took the test and 
no flags would need to be given. These tests with accommodations would 
then become “standardized” for certain groups of test-takers with 
disabilities. For very low-incidence disabilities, the research on tests 
needed to reach this level of technical perfection may never occur, simply 
because there will never be a sufficiently large pool of persons with each of 
these rare disabilities to allow sufficient research data to be collected. For 
learning disabilities, the huge range of individual conditions also limits the 
capacity to conduct research on the effects of each type of test 
accommodation. And, unfortunately, even for the larger groups of students 


with disabilities who might benefit from a more uniform type of atypical 
test administration, little published research since the work on the GRE and 
SAT in the mid-1980's™ seems to have been conducted. 


CONCLUSION 


The current situation involving the use of admissions tests for students 
with disabilities is untenable. The testing industry has been unable to 
provide admissions tests that are equally valid for all examinees, including 
persons with disabilities, in all situations involving nonstandard 
administrations to accommodate for the existence of disabilities. Yet, the 
legal provisions designed to eliminate discrimination on the basis of 
disabilities require that tests used to inform educational decisions must be 
valid. At the same time, educational institutions are not allowed to take 
into account the existence of a disability in making an admissions decision 
unless it is necessary to do so in order to determine if the applicant is 
qualified to participate in the educational program. 

In most general liberal arts undergraduate education programs, the 
general nature of the requirements of such programs would mean that most 
persons with disabilities who meet the academic prerequisites are qualified 
for admission. One exception to this general rule would be any specialized 
undergraduate program specifically designed to address the needs of 
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students with disabilities where the existence of a disability would be a 
necessary prerequisite to benefit from the program. However, specialized 
undergraduate professional programs requiring particular capabilities, such 
as a nursing program, could take the nature of a disability into account. In 
graduate and professional education, the presumption of qualification of all 
persons with disabilities is probably less universal, particularly in situations 
involving technical requirements that involve skills an institution can 
demonstrate are essential for participation in the program. The statutory 
and regulatory provisions designed to protect individuals with disabilities 
from discrimination would bar the use of information about the nature or 
existence of a disability in admissions decisions unless the use of the 
information was narrowly limited to a determination whether an individual 
was “otherwise qualified” to participate in a particular educational program. 
The same legal provisions require the use of only properly validated tests in 
admissions decisions, yet there is insufficient evidence of that validity. 

The intent of laws impacting the education of individuals with 
disabilities is to promote fair treatment and access to opportunity for those 
individuals. Yet, the current use of flagged test scores and the availability 
of other information about the existence of a disability, such as the name of 
a special education course on a high school transcript, afford opportunities 
for admissions officers and committees to differentially treat students with 
disabilities. Sometimes, such different treatment could result in a benefit 
for a student with a disability. But, given the costs and challenges 
associated with accommodating and educating individuals with disabilities, 
in many situations, knowledge of the existence of a disability might cause 
some institutions to deny admission to many students who could have been 
successful in their respective institutions. 

College and university officials, along with their legal counsel, face 
significant challenges in attempting to make lawful, efficient, and valid 
decisions concerning the admissions of applicants with disabilities. When 
an educational institution conducts a program in which the requirements 
for successful participation in the program may limit the inclusion of 
persons with certain disabilities, the institution should take steps to insure 
that the requirements of the program are educationally necessary. When 
assessing applicant qualifications, institutions should take steps to insure 
that individuals with disabilities are not required to disclose the existence 
of a disability; all such preadmission disclosures should be voluntary. 
Similarly, no inferences about an applicant’s capabilities should be made 
on the basis of any single piece of information about an applicant, such as 
a flagged test score. In addition, colleges and universities should avoid 
using separate committees or processes to evaluate students who are, or who 
are suspected of being, persons with disabilities; but all admissions 





828 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 4 


processes should include decision-makers well-versed in the assessment 
and educational capabilities of these populations of students. 
Institutions of higher education face many challenges in complying with 
the provisions of the Americans with Disabilities Act and the Rehabilitation 
Act. Compliance with federal requirements concerning admissions 
decisions for persons with disabilities, or persons assumed to be disabled, 
requires cautious attention to the dilemmas associated with the receipt of 
flagged test scores from applicants. Thus, institutions of higher education 
and testing companies that have not already reviewed their testing and 
admissions practices in light of federal disabilities laws should do so. 





165. The recent decision of the United States Court of Appeals for the Fifth Circuit 
invalidating the use of a separate admissions committee for minority law school applicants may 
suggest that, at least in that circuit, no use of a separate admissions committee would withstand 
scrutiny under the Equal Protection Clause. See Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996). 
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This article examines the evolution of the student-institution 
relationship with particular emphasis on the formalization of rules and 
regulations governing student conduct. Beginning with an examina- 
tion of the doctrinal foundations of higher education in the United 
States, namely in loco parentis, this study explores the broad 
movement away from the in loco parentis doctrine toward one based 
on Constitutional and/or contractual concepts. Further, this article 
identifies influential forces that have served to define and shape the 
legal and educational philosophy that guides the current approach to 
student discipline.’ 
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INTRODUCTION 


During the 19th century and continuing into the first half of the 20th 
century, the student-university relationship was unquestionably grounded 
in the doctrine of in loco parentis. Under this model, institutions of higher 
education assumed a quasi-familial role and were thereby granted the right 
to govern virtually all aspects of student life.? Although the in loco parentis 
doctrine was primarily applied to cases involving elementary and secondary 
school students, eventually the concept was extended by the courts to 
college students as well. 

Under this doctrine, the authority and responsibility for students was 
largely informal. As such, colleges and universities often operated without 
written rules and regulations. Further, many of the students’ objections to 
the informal rules and regulations were handled “in house” by the Dean of 
Men or the Dean of Women. The Deans were largely responsible for 
transmitting the customs and conduct norms of the university due to the 
fact that state and federal courts were reluctant to become involved in the 
disciplinary and academic affairs of colleges and universities.* 

In contrast, contemporary universities and colleges largely rely on formal 
measures of social control. The problems confronting university and college 
administrators are similar to those confronting public officials. The 
academic community must address budgetary issues, community needs, 
and social control of its inhabitants, to name just a few. 

As in a typical city, state, or federal agency, for university and college 
officials, one of the more pressing issues is the prevention and control of 
campus crime. Whether the illegal activity is committed by students or 
non-students, administrators must develop effective means of addressing 
campus crime. However, in formulating and implementing policies that 
address campus crime, university and college administrators must adhere 
to legal requirements and protections pertinent to student violators. 
Without the benefit of the primary components of the formal criminal 
justice system, college and university administrators, like other more 
peripheral justice systems (e.g. military tribunals), must clearly define the 
role of the students and social control agents and firmly establish 
mechanisms to address violations of policy and law. 

To that extent, we examine the changing nature of the university-student 
relationship. First, we address the development and application of the 
doctrine of in loco parentis. Second, we examine the evolution of the 
doctrine to include the relevant legal issues and the application of certain 
due process rights to university disciplinary proceedings. Finally, we 





2. Ira M. Heyman, Some Thoughts on University Disciplinary Proceedings, 54 CAL. L. REV. 
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discuss the legal issues relating to the abandonment of the doctrine and the 
new model of the student-university relationship. 


I. DEVELOPMENT OF THE DOCTRINE: 1850-1900 


Joan Stark suggests that students began to challenge the traditional 
student-university relationship during the post-Civil War years when 
students expressed discontent with mandatory chapel policies, food 
services, and disciplinary methods.* While many of these challenges were 
handled within the university through administrative channels, a few cases 
reached state and federal courts. However, the courts of the day continued 
to recognize the doctrine of in loco parentis as the cornerstone of the 
student-university relationship.° 

One of the earliest applications of the in loco parentis doctrine to college 
students occurred in 1866. In Illinois ex rel Leonard v. Wheaton College,° a 
case challenging a university rule forbidding membership in “secret 
societies,” the court ruled that the university’s authority and discretion over 
its charges parallels that of parental authority over their children, and 
interference in university affairs would be as improper as interfering with 
familial affairs.’ In a similar decision, the Illinois Supreme Court upheld a 
decision involving a student suspension for declining to participate in 
religious functions. In that case, the court noted, “the will of the student is 
necessarily subservient to that of those who are for the time being his 
masters.”* 

Throughout the 1880s and 1890s courts continued to uphold the right of 
universities to act in a parental capacity. Very few courts were even willing 
to consider challenges to the doctrine and even fewer were willing to side 
with the student. One notable exception during this period was the ruling 
in Commonwealth ex rel Hill v. McCauley.’ There, a Pennsylvania court, 
focusing on the due process argument, agreed that a student had been 
suspended in violation of fundamental fairness and ordered the student 
reinstated. This position would remain, however, the clear minority view 
for approximately seventy-five more years. 
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II. EXPANSION OF THE DOCTRINE: 1901-1960 


In extending the doctrine of in Joco parentis to institutions of higher 
education, the court ruled in Gott v. Berea College,” that the university 
operates in place of the parent and is responsible for physical, mental, and 
moral development. In upholding a college regulation banning students 
from certain local restaurants, the Kentucky court further noted that the 
means by which this development occurs is not a concern of the court 
unless the policies and procedures violate standards of human decency.” 

William Kaplin, referencing the Gott decision, argued that the courts 
reflected the conservative mood of the period and found “refuge in the in 
loco parentis doctrine:” 


College authorities stand in loco parentis concerning the physical and 
moral welfare and mental training of the pupils, and we are unable to 
see why, to that end, they may not make any rule or regulation for the 
government or betterment of their pupils that a parent could for the 
same purpose. Whether the rules or regulations are wise or their aims 
worthy is a matter left solely to the discretion of the authorities or 
parents, as the case may be, and, in the exercise of that discretion, the 
courts are not disposed to interfere, unless the rules and aims are 
unlawful or against public policy.” 


In addition to the Gott ruling, Denney Rutherford and Steven Olswang 
suggest that the case of Barnard v. Inhabitants of Shelbourne,”* garnered 
further support for the “hands-off” approach by the courts with regard to 
university affairs.* However, it should be noted that the Barnard decision 
introduced the idea that university students facing allegations of non- 
academic misconduct may be better served through a public fact-finding 
process. That is, the court indicated that more stringent due process may 
be necessary for cases of a disciplinary nature, whereas cases of an academic 
nature are subject to the discretion and ultimate decision-making powers of 
university administrators.” 

For nearly fifty more years courts would continue to defer to university 
administrators in recognition of their broad authority and their in loco 
parentis status. The decisions in Waugh v. University of Mississippi,” 
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Samson v. Trustees of Columbia University,” Tanton v. McKinney,” Stetson 
University v. Hunt,” and Tennessee ex rel Sherman v. Hyman” illustrate the 
judicial trend of an abstentious stance toward university disciplinary 
actions. In each of those cases, challenges to university policies and 
practices were made by students; however, the courts failed to regard 
students as adults and did not grant them the concomitant constitutional 
rights provided to individuals attaining the age of majority.”* 

As the 1950s came to a close, successful student challenges to the 
authority of universities were rare. The doctrine of in loco parentis was 
firmly entrenched in the American judicial system. Students’ efforts to 
achieve judicial review of disciplinary proceedings were, by and large, 
falling on deaf ears. Typical of the rulings was the decision in Steier v. New 
York State Commissioners,” in which the court upheld a student’s 
suspension for “lack of good manners and good morals.”” This “judicial 
abstinence” was to soon change dramatically, however. 


III. THE DOCTRINE ABANDONED: THE 1960S AND 1970S 


The in loco parentis doctrine weathered considerable turmoil during the 
1960s and 1970s. Joan Stark describes this period as the “struggle to 
establish rights” for students in higher education.“ During this period, 
students at many colleges and universities continued to challenge the 
administration’s policies and extensive regulations through organized as 
well as individual efforts. 

Numerous scholars suggest that the changes occurring on college and 
university campuses were the result of several factors, including: 
accessibility of higher education (especially with respect to veterans), the 
changing composition of the student body (e.g. increased representation of 
minorities, women, veterans, working-class students, and part-time 
students), growth in large and impersonal universities, expansion of 
curriculum and degree programs, and the establishment of student 
organizations (e.g. fraternities and sororities, student councils).” 
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The traditional student-institution relationship was altered to 
accommodate the changing student population as well as the changing 
social climate. Individual rights were fast becoming a major issue for 
society-at-large, and students on U.S. college and university campuses 
sought expansion of their rights through actions on campus and in courts 
of law. The judiciary, once reluctant to interfere with higher education 
affairs, now seemed more receptive to adjudicating and reviewing college 
and university actions, particularly with regard to alleged violations of the 
First and Fourteenth Amendments to the Constitution.” 

Throughout this period, several court decisions, including three 
significant decisions by the Supreme Court, had a significant impact on the 
student-institution relationship. Four of these decisions uniquely served to 
shape and direct university administrators in the processing of student 
academic and disciplinary violations, and in establishing the individual 
rights of students.” These four cases set forth essential and formal 
procedures for ensuring due process of law in non-academic judicial 
proceedings and reflected a move away from the Courts’ early stance of 
deferential treatment toward university affairs to one focused on the 
changing status of students. Further, these decisions redefined the student- 
institution relationship.” 

The landmark case of Dixon v. Alabama State Board of Education” 
sounded the death knell for the doctrine of in loco parentis. Further, the 


court clarified and solidified the significance the judiciary placed on due 
process, even in matters related to academe. 

This decision was the result of a lawsuit against Alabama State College 
filed by numerous African-Americans who were expelled for their 
involvement in a civil rights rally. The students, backed by the National 
Association for the Advancement of Colored People (NAACP), argued that 
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they were deprived of their due process rights under the Fourteenth 
Amendment because they were not afforded a hearing prior to expulsion.” 
In Dixon, the court ruled that students at state institutions” have a right 
to due process in disciplinary hearings where suspension or expulsion is a 
possible sanction for misconduct. Further, the court specified guidelines 
designed to ensure the application of due process to non-academic 
disciplinary hearings. Broadly stated, the court ruled that students must be 
notified of a hearing in a timely manner and that students should have the 
opportunity for a hearing prior to suspension or expulsion for misconduct.” 
Since the Dixon decision, the concept of fundamental fairness has been 
generally interpreted as providing students with the right to (1) notice of 
specific charges, (2) reasonable time to prepare and present a defense, (3) 
confront witnesses and evidence against them, (4) be heard by an impartial 
body, and (5) be provided a record of the proceedings.** However, the 
vagueness of procedural due process concepts stated in Dixon engendered 
confusion among the lower courts as to the application of these selected 
constitutional principles in academic and disciplinary proceedings.™ 
Also during this period, the judicial attack on in loco parentis paralleled 
the judicial concern with the treatment of juveniles in criminal proceedings. 
Many of the issues addressed in university disciplinary cases were also 
being examined by the juvenile courts. While the structure and function of 
student disciplinary proceedings did not mirror the juvenile justice process, 
several fundamental due process issues existed that allow for comparison. 
For example, in a landmark U.S. Supreme Court decision, In re Gault,* 
the Court ruled that juveniles must be provided with the minimum 
constitutional rights (e.g. right to counsel, cross-examination, right to 
remain silent, etc.). As in school disciplinary cases, the Court expressed 
concern for procedural safeguards. 
The importance of the Gault decision with respect to university 
disciplinary procedures is three-fold. First, the decision reflected a growing 
concern for the liberty interests of young people. Second, the decision 
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indicated a partial abandonment of the parens patriae doctrine in that 
courts viewed the application of procedural safeguards to juvenile 
proceedings to be of equal, if not greater, importance than the informality 
of an inquisitorial process. Finally, the Court’s application of the 
Fourteenth Amendment to juvenile proceedings served notice that the 
protection of young people was of utmost concern. The trends in juvenile 
proceedings that emerged as a result of the Gault decision were similar in 
nature to those arising in university disciplinary hearings. These trends 
reflected an expansion of individual rights and due process protection.” 

The late 1960s witnessed a judiciary that still gave great deference to 
university rules in disciplinary proceedings where the underlying 
misconduct was disruptive or outright criminal.*” However, this period also 
witnessed a judiciary that more and more expressed its concern for the due 
process rights of students. The court in Soglin v. Kauffman,” declared a 
university rule too vague to be enforceable. 

Following the leads of Gault and Dixon, one federal district court directed 
the university to provide students with a new hearing after invalidating 
their suspension.” The court further required the university to provide the 
students with a written notice of the charges at least ten days before the 
hearing, a hearing before an individual with the authority to suspend or 
expel, an opportunity to review evidence held by the university prior to the 
hearing, a right to counsel at hearing, an opportunity to present evidence 
contesting the allegations, an opportunity to cross-examine, a determination 
based solely on facts presented at the hearing, written notification of the 
findings of the hearing, and the right to a record of the proceedings at the 
student’s expense.” Based on this decision, the university granted the 
students a new hearing and again suspended them.“* On appeal, Esteban v. 
Central Missouri State College,” the appellate court, and eventually the 
Supreme Court, upheld the lower court while again grappling with due 
process protection at university disciplinary hearings: 


We do not hold that any college regulation, however loosely framed, 
is necessarily valid. We do not hold that a school has the authority to 
require a student to discard any constitutional right when he 
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matriculates. We do hold that a college has the inherent power to 
promulgate rules and regulations; that it has the inherent power 
properly to discipline; that it has power appropriately to protect itself 
and its property; that it may expect that its students adhere to 
generally accepted standards of conduct; that, as to these, flexibility 
and elbow room are to be preferred over specificity; that procedural 
due process must be afforded . . . by way of adequate notice, definite 
charge, and a hearing with the opportunity to present one’s own side 
of the case and with all necessary protective measures; that school 
regulations are not to be measured by the standards which prevail for 
... Criminal procedure; and that the courts should interfere only where 
there is a clear case of constitutional infringement.” 


Finally, in Goss v. Lopez,“* the Supreme Court clarified due process 
requirements for disciplinary hearings at state educational institutions. 
This decision not only altered the application of due process requirements 
for student hearings, but also served to escalate the Court’s involvement 


with the once sacred institutions of higher education. In Goss, the Court 
held: 


[I]n connection with [public school students’] suspension of 10 days 
or less, [the due process clause requires] that the student be given oral 
or written notice of the charges against him and, if he denies them, an 
explanation of the evidence the school authorities have and an 
opportunity to present his side of the story. The Clause requires at 
least these rudimentary precautions against unfair or mistaken 
findings of misconduct and arbitrary exclusion... .“ 


The “rudimentary precautions” provided for by Goss reiterate the findings 
of various lower courts and include timely notice of the charges, an 
opportunity to present a defense, and a speedy hearing. In addition, the 
Court noted that in certain instances, “[s]tudents whose presence poses a 
continuing danger to persons or property or an ongoing threat of disrupting 
the academic process may be immediately removed from school.” 
However, the Court suggested that a more formal application of due process 
rights might be required for more severe sanctions such as lengthy 
suspensions or expulsion. 

Equally important is the Court’s stance in reference to increased judicial 
intervention in academic affairs. In delivering the opinion of the Court 
Justice White noted, “further formalizing the suspension process and 
escalating its formality and adversary nature may not only make it too costly 
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as a regular disciplinary tool but also destroy its effectiveness as part of the 
teaching process.”*” Likewise, Justice Powell in dissent wrote: 


The decision unnecessarily opens avenues for judicial intervention in 
the operation of our public schools that may affect adversely the 
quality of education. The Court holds for the first time that the federal 
courts, rather than educational officials and state legislatures, have the 
authority to determine rules applicable to routine classroom discipline 
.... It justifies this unprecedented intrusion ... by identifying a new 
constitutional right: the right of a student not to be suspended for as 
much as a single day without notice and a due process hearing either 
before or promptly following the suspension.” 


Although Goss concerned public secondary school disciplinary 
proceedings, the decision impacted cases involving college students. The 
following review of case decisions illustrates the judiciary’s increasing 
tendency to involve itself in matters of the university community. However, 
these cases indicate a cautious approach of the court concerning the nature 
of due process afforded to post-secondary students.” 

The role of due process in university judicial proceedings was further 
clarified by the Supreme Court in Board of Curators of the University of 
Missouri v. Horowitz.” In that case, the Court ruled that differential due 
process requirements exist for academic and non-academic violations. That 
is, the Court found that the due process requirements for violations set forth 
in Goss were limited to violations of a disciplinary nature. Therefore, while 
students facing dismissal for academic violations are entitled to due process 
rights set forth in the Fourteenth Amendment, these protections are 
applicable only if the student demonstrates a deprivation of liberty or 
property interests as a result of the dismissal. Otherwise, academic 
decisions are to be left in the hands of university administrators who 
possess the necessary expertise in determining educational standards. In 
writing the majority opinion for the Supreme Court, Justice Rehnquist 
noted: 


Under such circumstances, we decline to ignore the historic judgment 
of educators and thereby formalize the academic dismissal process by 
requiring a hearing. The educational process is not by nature 
adversary; instead it centers around a continuing relationship between 
faculty and students... .™ 
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Justice Powell noted in his dissent: 


Influencing this conclusion was clearly the belief that disciplinary 
proceedings . . . may automatically bring an adversary flavor to the 
normal student-teacher relationship. The same conclusion does not 
follow in the academic context. We decline to further enlarge the 
judicial presence in the academic community and thereby risk 
deterioration of the many beneficial aspects of the faculty-student 
relationship.” 


While the Dixon decision proved to be a watershed for university-student 
relations and court intervention, the decisions set forth in Goss and Horowitz 
served to refine and narrow the scope of university authority and provided 
more stringent procedural requirements for college and university 
disciplinary proceedings. In the years to follow, students repeatedly sought 
relief from the judiciary in matters concerning disciplinary action on the 
part of university administrators, and as illustrated by the following cases, 
the courts were faced with a number of cases concerning vague university 
rules, double jeopardy, right to counsel, and self-incrimination.* 


IV. INCREASED JUDICIAL ACTIVISM: THE 1980S AND 1990S 


The extinction of the doctrine of in loco parentis came with a whimper 
rather than a bang through various decisions, primarily in the federal courts, 
during the 1980s and 1990s.™ 


V. LESSONS LEARNED: WHAT DOES IT ALL MEAN? 


The foregoing review of early and contemporary reports identifies ten 
issues of critical importance with respect to university disciplinary policy 
and procedure. These issues, while frequently addressed by the higher 
courts, are often of an ambiguous nature and may be confusing to 
universities or students involved in campus judicial proceedings. Thus, the 
following represents a brief summary of pertinent court rulings in regard to 
various critical procedural aspects of university proceedings. The review is 
intended to reflect the current status of due process protection afforded to 
students in disciplinary hearings at state, tax-supported colleges and 
universities. 


A. Notice and Hearing 


Even prior to the decision in Dixon, courts were slowly moving toward 
imposing some procedural due process in student disciplinary hearings. For 
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example, in Woody v. Burns,” a student was charged with “conduct 
unbecoming a University of Florida student” and placed on probation. 
Woody was originally charged with altering a university document; 
however, during the university hearing, it was determined that Woody had 
not personally altered the document. Instead, the university determined 
that Woody had provided false information to a professor and based on this 
information, the professor altered the document. While on probation, 
Woody petitioned the College of Architecture and Fine Arts (of which he 
was a major) and the university for permission to register after the semester 
had begun. The faculty of the College of Architecture and Fine Arts not 
only denied the petition to register but expelled Woody without notice or 
hearing for the aforementioned unbecoming conduct. 

Woody filed suit charging the university with circumventing the 
established method of resolving disciplinary violations. The court, in ruling 
for Woody, required the university to adhere to the procedural requirements 
and rules governing imposition of sanctions formally set forth by the 
university. 

In a similar case, an appellate court addressed two major due process 
issues and student disciplinary proceedings in Jones v. Tennessee State 
Board of Education.” In that case, the court found that while students must 
be notified of a pending hearing, there is not a specific time period in which 
notice must be given. The student facing disciplinary charges in Jones was 
given two days notice and the court considered this to be sufficient. In 
addition, the court failed to require the university to adopt a specific method 
of notification (i.e. verbal or written). 

As outlined in the Dixon decision, university administrators must notify 
the student of the nature of the charges and the time and place of the 
pending hearing. However, the court did not set forth specific requirements 
for timely notification. Although in Esteban the court required ten days 
notice, cher courts have considered shorter periods to be sufficient notice. 
In addition, there continues to be considerable confusion in determining the 
procedural requirements of disciplinary hearings. 

Thus, the present standard requires a reasonable notification but allows 
for verbal or written notification. Further, the notice requirements 
mandated do not need to parallel those of a criminal proceeding.” 

With respect to the format of the hearing, the courts have customarily 
ruled that the university is required to conduct disciplinary hearings 





55. 188 So.2d 56 (Fla. 1966). 

56. 407 F.2d 834 (6th Cir. 1969). 

57. See Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992 (5th Cir. 1975); Nash v. 
Auburn Univ., 621 F. Supp. 948 (M.D. Ala. 1985), affd, 812 F.2d 655 (11th Cir. 1987) (holding 
students provided with fair hearing notwithstanding lack of advanced notice of statements of 
witnesses and lack of opportunity to cross examine; students given adequate time to prepare; 
and substantial notice existed to support finding of misconduct in connection with 
examination). 








1997] STUDENT MISCONDUCT 841 


according to established procedures if they do in fact exist.** Deviations 
from standard procedures are limited, but may be affected if a student 
waives his or her right to them, or if they do not violate due process. 

The court’s ruling in Winnick v. Manning,” suggests that while the 
university disciplinary hearing must follow established format, minor 
deviations do not necessarily deprive the student of due process. In that 
case, a University of Connecticut student was suspended for attending and 
participating in a campus demonstration during final examinations. The 
student initiated legal action against the university claiming that the 
university failed to adhere to established procedures in adjudicating student 
misconduct. Apparently the case was referred to the Office of Men’s Affairs 
instead of being sent through the established channel of the Student 
Conduct Committee. In ruling in favor of the university, the court stated: 


We are not inclined to hold that every deviation from a university’s 
regulations constitutes a deprivation of due process. Here the alleged 
deviations did not rise to constitutional proportions and did not 
constitute in themselves a denial of due process. Furthermore, the 
alleged deviations were minor ones and did not affect the fundamental 
fairness of the hearing. Under all circumstances, we do not believe 
appellant was deprived of due process.” 


The issue of adherence to established university disciplinary procedures 
was raised again in Yench v. Stockmar.” John Yench, the editor of the 
school paper, was placed on disciplinary probation for printing 
“objectionable material” in the student newspaper during his senior year. 
He was advised to discontinue printing the material or face dismissal. 
Yench continued to print material considered to be questionable by the 
university and prepared for May commencement. Although Yench had 
coursework to complete during the summer semester he was permitted to 
participate in spring graduation exercises. At commencement, Yench 
appeared in a “Mickey Mouse hat” instead of a mortarboard. Two weeks 
after the graduation ceremony, Yench was temporarily suspended, pending 
a hearing, by the Dean of Students. At the hearing, Yench was found guilty 
of “violating the Standards and Codes of Conduct” and dismissed from the 
school. 

Yench subsequently filed suit against the university alleging his 
dismissal violated the Fourteenth Amendment. The court of original 
jurisdiction dismissed the action and Yench appealed. On appeal, the court 
noted that Yench did not object to the informal handling of the temporary 
suspension when the sanction was imposed, even though he was entitled 
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to require the university to adhere to published procedures. The court 
further noted: 


Mr. Yench had just as much right or duty to use or request the 
published procedure as did the School authorities. He made no 
attempt to do so, and he cannot now object to the choice he made. 
Student disciplinary proceedings are not comparable to criminal 
proceedings. ... It appears that the disciplinary meetings, and in fact 
the formal procedure prescribed by the rules, were part of the 
educational process conducted by both faculty and students.” 


Such action leading to sanctions of severity less than expulsion do not 
constitute aggrievements under the Constitution, nor do they invoke 
the jurisdiction of the federal court regardless of the nature of the 
incident or the reasons for the disciplinary action. It was not a 
deprivation of a right requiring judicial relief... .° 


Another excellent example of the judicial trend of increased, yet reserved, 
involvement in university affairs is illustrated in Jenkins v. Louisiana State 
Board of Education.™ In that case, six Grambling College students were 
suspended for participating in a rally protesting actions of the university 
administration. Again, the court stopped short of requiring a university 


hearing to adhere to the procedures followed in criminal proceedings, but 
did hold that the notice of charges issued to a university student should be 
of sufficient detail to allow the accused the opportunity to present an 
adequate defense. In affirming the suspensions of the students, the court 
ruled: 


College administrators should not be held to the strict requirements of 
criminal law relating to giving notice .... Although here the notice 
given to appellants could undoubtedly have been drafted with more 
precision . . . it is important to note the distinction between a college 
disciplinary proceeding and a criminal trial. 


The most recent cases involving due process continue to demonstrate that 
the due process rights of university students in disciplinary matters are 
problematic for the courts. In Rosenfeld v. Ketter,®° a student challenged his 
suspension for participating in a rally. In his appeal to the court, the 
student claimed denial of due process of law because he was not afforded 
a hearing even though the university served notice to the student body that 
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attendance at the rally would result in suspension. The court ruled that 
sufficient notice was given prior to the rally and upheld the student’s 
suspension.” 


B. Counsel 


To date, courts have generally failed to recognize the right to legal 
counsel as fundamental in student disciplinary proceedings. However, 
there are exceptions to this general rule. While these exceptions usually are 
granted in cases where criminal charges are pending, there still appears to 
be a lack of precedent in this area. The courts seem willing to judge each 
case on its own merits, rather than issue sweeping decisions. 

For example, in Gabrilowitz v. Newman,” the district court found that a 
University of Rhode Island student was denied due process when the 
university did not permit his legal counsel to participate in disciplinary 
proceedings. Gabrilowitz was charged by the local police with “assault with 
intent to commit rape.” While being processed at the police station, 
Gabrilowitz received a letter from the university indicating that he was 
suspended from school. A month later he was formally charged by the 
university. Gabrilowitz employed the assistance of legal counsel; however, 
his counsel was not permitted to participate in the hearing. In that case, the 
court recognized the validity of counsel; however, it commented that legal 
counsel should only be utilized in exceptional cases.” 

In further clarifying the relationship between university judicial hearings 
and criminal proceedings for the same offense, the circuit court ruled that 
by failing to allow a student to have legal representation at a university 
disciplinary hearing when the same or similar charge is pending in criminal 
court, the university deprives the student of due process of law.” In 
granting an injunction, the court ruled that the student is faced with a 
double-edged sword dilemma because in choosing to testify at the university 
proceeding the student risks jeopardizing his defense in criminal court.” 
Likewise, if the student fails to offer a defense during university 
proceedings, the student risks suspension or expulsion.” The critical factor 
in the court’s opinion was the student’s opportunity to make an informed 
choice in a matter of such great proportions. As noted by the court: 


Appellee’s need for an attorney at the hearing seems obvious. With the 
exception of the denial of counsel, the disciplinary proceedings are, in 
many respects, similar to that of a criminal trial. Only a lawyer is 
competent to cope with the demands of an adversary proceeding held 
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against the backdrop of a pending criminal case involving the same set 
of facts. The risk involved in participation at the hearing is substantial 
with counsel present; without counsel, it is enormous. The presence 
of counsel will, of course, not remove all risks. It will, however, 
enable the appellee to make an intelligent, informed choice between 
the risks presented.” 


Thus, the court applied the test enumerated in Matthews v. Eldridge,”* 
considered the traditional three-prong balancing test of due process 
provided by the U.S. Supreme Court.” The three prongs or factors which 
compose the Eldridge test are: (1) “the private interest that will be affected 
by the official action,” (2) “the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards,” and (3) “the Government’s 
interest, including the function involved and the fiscal and administrative 
burdens that the additional or substitute procedural requirement would 
entail.”” 

Upon applying the Eldridge test, the court found that allowing the student 
access to counsel during the university disciplinary hearing would not 
burden the university and would provide the student the opportunity to 
make “an intelligent, informed choice between the risks presented” and 
thereby protect the student’s rights in a subsequent criminal trial.”’ 

In addition, the role of legal counsel is of question. In the main, most 
universities which permit legal counsel to assist a student in a disciplinary 
proceeding restrict the role of counsel to an advisory one. As an advisor, 
legal counsel is not permitted to address the hearing committee, cross- 
examine witnesses, or speak on behalf of the student.” Further, if the 
university procedures do not permit representation by counsel, courts are 
reluctant to impose that requirement, absent a showing by the student that 
they were somehow prejudiced by not having counsel.” 

In a more recent case, Gorman v. University of Rhode Island,” Raymond 
Gorman challenged the university's disciplinary procedures alleging that he 
was denied due process as the university, inter alia, failed to allow him to 
be represented by legal counsel. Gorman, charged with verbally abusing, 
harassing, and threatening two staff members, was found guilty by a 
university disciplinary committee, placed on disciplinary probation, and 
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restricted from participating in student organizations. In addition, Gorman 
was required to undergo a psychiatric evaluation and attend one month of 
counseling at the university mental health center. Gorman appealed the 
findings of the disciplinary committee; however, the university supported 
the original decision. Gorman failed to comply with the imposed sanctions 
and was consequently charged with noncompliance by the university. 
During a subsequent hearing, Gorman was suspended for one year. 
Moreover, Gorman was considered to be on suspension status until he 
complied with all sanctions, and would further remain on disciplinary 
probation throughout his undergraduate years at the university. 

The district court ruled in favor of Gorman finding that the university 
denied him due process under the Fourteenth Amendment of the 
Constitution.” In a subsequent appeal, the circuit court reversed the district 
court’s decision, finding that the essential elements of due process (i.e. 
notice and an opportunity to be heard) are all that are required for university 
students and Gorman was afforded both. In further support of their 
position, the circuit court offered the following statements: 


In fostering and insuring the requirements of due process, however, 
the courts have not and should not require that a fair hearing is one 
that necessarily must follow the traditional common law adversarial 
method. Rather, on judicial review the question presented is whether, 
in the particular case, the individual has had an opportunity to 
answer, explain, and defend, and not whether the hearing mirrored a 
common law criminal trial.” 


[T]he weight of authority is against representation by counsel at 
disciplinary hearings, unless the student is also facing criminal 
charges stemming from the incident in question. This, however, does 
not preclude a student threatened with sanctions for misconduct from 
seeking legal advice before or after the hearings.” 


C. Confronting Witnesses 


Historically, court rulings have granted students a right to confront 
witnesses at disciplinary proceedings in the interest of due process. 
However, the precedent setting case of Dixon v. Alabama State Board of 
Education” does not consider cross-examination of witnesses a fundamental 
right in student disciplinary hearings.” 

It should also be noted that while universities generally permit students 
to cross-examine witnesses, both the university and the student lack 
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subpoena power. That is, neither the student nor the university can compel 
a witness to appear before the hearing committee. In addition, there is a 
clear lack of procedure to establish the credibility of a witness appearing 
before the board. 

In Scott v. Alabama State Board of Education,” a number of students at 
Alabama State College were suspended or expelled for participating in a 
campus demonstration. During a university hearing, the students were 
afforded the opportunity to present evidence and cross-examine witnesses 
with the assistance of legal counsel. However, many students, upon the 
advice of their attorney, did not do so. The court found that because the 
students willfully chose not to cross-examine witnesses on the advice of 
counsel, their due process rights had not been infringed upon by the 
university.” 

In Winnick v. Manning,” the court again addressed the issue of cross- 
examination. Consistent with Esteban, the court granted the university 
latitude to make minor deviations from established procedures so long as 
the departure did not violate the due process rights of the student.” 
Specifically, the court noted that the university’s refusal to permit students 
to cross-examine complaining witnesses did not deprive them of due 
process where the students admitted involvement in prohibited behavior.” 

In the following year, Blanton v. State University of New York” in the 
Second Circuit addressed university students’ contentions that they were 
denied due process under the Fourteenth Amendment because they were 
not permitted to cross-examine witnesses. Concerning this matter, the court 
ruled that the failure to cross-examine witnesses at the disciplinary hearing 
was the fault of the students, not a defect in the university disciplinary 
procedures because the university did not expressly prohibit cross- 
examination.” 

The First Circuit addressed the issue of whether or not students have the 
right to cross-examine witnesses in Gorman v. University of Rhode Island.” 
In that case, the court determined that cross-examination by the defendant 
in an attempt to establish bias is not required in university disciplinary 
hearings.” The court noted: 


As for the right to cross-examination, suffice it to state that the right to 
unlimited cross-examination had not been deemed an essential 
requirement of due process in school disciplinary cases. Gorman had 
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the opportunity to cross-examine his accusers as to the incidents and 
events in question, and there is no evidence that any limitation on 
Gorman’s cross-examination prevented him from eliciting the truth 
about the facts and events in issue.” 


One court has gone so far as to hold that a student is not denied due 
process of law even when a witness is “shielded” or hidden from the student 
during the disciplinary proceedings. The court in Cloud v. Trustees of 
Boston University,” declared that such actions were necessary to insure that 
the witnesses were not intimidated, while at the same time preserving the 
student’s rights. Through this process, the student was permitted to review 
the testimony of the witnesses and offer rebuttal evidence.” 


D. Self-Incrimination 


The Fifth Amendment protection against self-incrimination does not 
apply to student disciplinary proceedings. However, the student may 
choose to remain silent during the hearing for a number of reasons. The 
most frequent reason a student refuses to testify at a university judicial 
proceeding is that similar charges are pending against the student in a 
criminal court. In those instances, students are often forced to choose 
between risking a college degree or a conviction in criminal court.” 

For example, in Furutani v. Ewigleben,” several students at the College 
of San Mateo petitioned the court for an injunction instructing university 
personnel to postpone the disciplinary proceeding until the completion of 
a criminal trial. In addition, the students requested that the court order the 
university to reinstate them after the disposition of the criminal case. In 
rejecting the students’ argument, the court refused to interfere with 
university judicial proceeding until it was established that those 
proceedings were unfair or unreasonable." However, the court noted that 
students could invoke their rights under the Fifth Amendment if they were 
forced by their testimony in university proceedings to incriminate 
themselves when a criminal trial is pending.™ 

As noted, Gabrilowitz provides an excellent illustration of the situation 
in which students may find themselves under these circumstances: 


[T]he hearing procedures do not place appellee “between the rock and 
the whirlpool.” He can, if he wishes, stay out of the stream and watch 
the proceedings from dry land. But, if he does so, he forfeits any 





. Id. (internal citations omitted). 

. 720 F.2d 721 (1st Cir. 1983). 

. Id. at 725. 

. See KAPLIN, supra note 5 at 460-61; see also Swem, supra note 34, at 378. 
. 297 F. Supp. 1163 (N.D. Cal. 1969). 

. Id. at 1165. 

. Id.; see also KAPLIN, supra note 5, at 460-61. 
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opportunity to control the direction of the current. Appellee must 
decide whether or not to testify at the hearing with the knowledge that, 
if he does, his statements may be used against him in the criminal 
case.*” 


The opinions of various courts indicate that while the student’s decision is 
a difficult one, it must be made. The courts refuse to require the university 
to delay disciplinary proceedings until completion of a criminal trial.’ 


E. Record of Proceedings 


Generally, either a written or taped version of the university judicial 
proceeding is available to the student." However, while many courts have 
ruled that this practice is advisable, it is not required." 

In Gorman v. University of Rhode Island, a University of Rhode Island 
student requested both a stenographic and an audio tape recording of the 
disciplinary proceeding and argued that denial of said recordings violated 
his due process rights. The court found that, given that the university 
disciplinary procedures allowed the student access to written records of the 
proceedings, the university must provide them. However, the court noted 
that due process of law does not specifically require that students receive 
written or tape-recorded transcripts of university disciplinary proceed- 
ings.*”” 

Further, the records may be ordered sealed if a court finds that the 
interest of all parties would best be served by keeping the material from the 
public.” 


F. Right to Appeal 


The avenues of appeal available to college students range from university 
review to the U.S. Supreme Court. In most cases, the appellate process ends 
upon review by the university president. In some cases, however, the basis 
for appeal involves substantive or procedural issues of such import that the 
federal courts must intervene. Where a court does review a case, it will 
most likely simply review the record to insure that the procedures 
established by the university were followed. 





102. Gabrilowitz v. Newman, 582 F.2d 100, 104 (ist Cir. 1978) (internal citations omitted). 

103. See, e.g., Nzuve v. Castleton State College, 335 A.2d 321, 326 (Vt. 1975). 

104. See KAPLIN, supra note 5 at 487-88; see also Swem, supra note 34, at 380-81. 

105. See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961); Jaska v. Regents 
of the Univ. of Mich., 597 F. Supp. 1245 (E.D. Mich. 1984), affd, 787 F.2d 590 (6th Cir. 1986); 
Sohmer v. Kinnard, 535 F. Supp. 50 (D. Md. 1982). 

106. 646 F. Supp. 799 (D.R.I. 1986), affd in part and rev'd in part, 837 F.2d 7 (1st Cir. 1988). 

107. 837 F.2d at 15-16. 

108. A. v. C. College, 863 F. Supp. 156, 157 (S.D.N.Y. 1994). 

109. See Cloud v. Trustees of Boston Univ., 720 F.2d 721 (1st Cir. 1983). 
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While most institutions provide for student appeals to disciplinary 
hearings, students do not have an automatic right to appeal. Similarly, 
students are not guaranteed a right to appeal in the federal court system. 
However, as in the case of criminal proceedings, the opinion of the U.S. 
Supreme Court is considered the “court of last resort” in student 
disciplinary matters. Further, the decision of the Court is binding 
throughout the nation.’” 


G. Vague, Ambiguous, and Overbroad Regulations 


In 1969, courts addressed the issue of the unconstitutionally vague rules 
in two contradictory rulings. In Soglin v. Kauffman," the Seventh Circuit 
held that universities cannot charge and expel students under vague rules 
of conduct. In rejecting the claims of inherent authority by university 
officials, the court ruled that specific rules of conduct must be set forth by 
the university prior to the imposition of expulsion and prolonged 
suspension.’” 

In Soglin, a number of University of Wisconsin students were charged 
with “misconduct” for protesting the presence of Dow Chemical Company 
recruiters on campus. The students were temporarily suspended pending 
a formal hearing. The students filed suit and requested the court find the 
university's charge of “misconduct” unconstitutional. In ruling for the 
students, the court stated: 


We do not require university codes of conduct to satisfy the same 
rigorous standards of criminal statutes. We only hold that expulsion 
and prolonged suspension may not be imposed on students by a 
university simply on the basis of allegations of “misconduct” without 
reference to any preexisting rule which supplies an adequate guide. 
The possibility of the sweeping application of the standard of 
“misconduct” to protected activities does not comport with the 
guarantees of the First and Fourteenth Amendments. The desired end 
must be more narrowly achieved.’ 


The issue of vague university rules and regulations was again addressed 
by the courts in Scott v. Alabama State Board of Education. In that case, 
a number of Alabama State College students suspended for participating in 
a campus demonstration argued that they were denied due process of law. 
The students contended that the charges brought forth by the university 
were “unduly vague and did not advise students specifically of the acts they 





110. Margaret J. Barr, Legal Constraints on College and Universities, in NEW DIRECTIONS FOR 
STUDENT SERVICES: NO. 22, STUDENT AFFAIRS AND THE LAw 3 (Margaret J. Barr ed., 1983). 

111. 295 F. Supp. 978 (W.D. Wis. 1968), affd, 418 F.2d 163 (7th Cir. 1969). 

112. Id. at 163. See also KAPLIN, supra note 5; Wright, supra note 34, at 1071. 

113. Soglin, 418 F.2d at 168 (footnotes omitted). 

114. 300 F. Supp. 163 (M.D. Ala. 1969). 
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were alleged to have committed.”** Citing the requirements set forth in 
Dixon, the court ruled in favor of three of the students and against the 
others. In ruling for the three students, the court found the charge of 
“willful refusal to obey a regulation or order of Alabama State”’”* to be 
unduly vague and ordered reinstatement. In ruling against the other 
students charged with “seizure, occupation, and unauthorized use of the 
Alabama State Dining Hall and Union building,”*” the court refused to find 
the term vague and upheld the suspension or dismissal.’ In Doe v. 
University of Michigan,’”* the court declared as vague a university rule that 
prohibited harassment that was intended to “stigmatize or victimize” 
various categories of students.’ 

Later in 1969, in a subsequent appeal,” the Eighth Circuit recognized the 
broad discretion of university officials in formulating rules governing 
student behavior. Thus, the court upheld the suspension of students for 
participation in an unlawful or unruly mass gathering.” 


H. Temporary Suspensions 


Reflecting the changing status of students and the increasing judicial 
involvement in university affairs, one district court addressed the issue of 
interim suspensions in Stricklin v. Regents of University of Wisconsin.” In 
that case, several students were suspended for damaging and/or destroying 
university property pending a formal disciplinary hearing. However, the 
students were not afforded a hearing prior to their temporary suspensions. 
The court placed limitations on the use of interim suspensions for 
disciplinary violations suggesting that suspensions imposed prior to a 
hearing be reserved for. cases which involve an imminent threat to the 
university community. The court stated that all reasonable means of 
rendering a final decision in a disciplinary proceeding should be exhausted 
prior to using interim suspension. In rendering his decision, Judge Doyle 
noted: 


The right of a student in a public university to procedural due process 
with respect to interim suspensions is by its very nature shortlived. 





115. Id. at 165. 

116. Id. at 166. 

117. Id. 

118. Id. 

119. 721 F. Supp. 852 (E.D. Mich. 1989). 

120. Id. at 866. See also Dambrot v. Central Mich. Univ., 839 F. Supp. 477 (E.D. Mich. 1993), 
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649 F. Supp. 1200 (D. Utah 1986). 

121. Esteban v. Central Mo. State College, 415 F.2d 1077 (8th Cir. 1969). 

122. See generally KAPLIN, supra note 5; Swem, supra note 34; see also Fellheimer v. 
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But the significance of the right is not diminished by its inherent 
brevity. It must be vindicated when, as here, the case demands it. I 
take notice that an extended enforced absence from the university 
results in irreparable harm to a student.” 


I. Double Jeopardy 


One of the most complex and potentially volatile due process issues 
concerns the hearing of a student by a university disciplinary committee 
while criminal charges are pending against the student. While adjudication 
by university and governmental agencies does not constitute double 
jeopardy because the Constitutional prohibition concerns successive trials 
for the same offense, there is a concern that the outcome of one hearing may 
influence subsequent hearings. No requirement exists to force either 
judiciary body to defer to the other; therefore, the hearings can occur 
concurrently or consecutively. Nonetheless, this still appears to be a 
relevant issue. The concept of double jeopardy is unclear at best in regard 
to a student being twice brought before judicial agencies even if one is less 
formal or official than the other. 

In Paine v. Board of Regents of the University of Texas System,” students 
at the University of Texas at Austin were suspended, without a hearing, for 
two years following criminal convictions for off-campus drug offenses. The 
court held that the concept of double jeopardy applied only to criminal 
proceedings and could not have been violated by denying counsel. 
However, in ruling for the students and invalidating the suspensions, the 
court stated that the automatic suspension policies “create an irrational and 
irrebuttable presumption that such students are unfit and thereby deprive 
them of due process of law.”’” 


J. The Exclusionary Rule 


It appears well-settled that the judicially imposed concept known as the 
“exclusionary rule,” forbidding the introduction of evidence obtained in 
violation of the U.S. Constitution, applies only to criminal proceedings and 
not to disciplinary hearings.’”” 


CONCLUSION 


The student-university relationship has undergone a myriad of changes 
since the genesis of higher education in the United States. The doctrine of 
in loco parentis which once afforded the university broad authority and 
autonomy and failed to recognize the constitutional rights of students has 
been replaced. 





124. Id. at 422. 

125. 355 F. Supp. 199 (W.D. Tex. 1972), affd, 474 F.2d 1397 (5th Cir. 1973). 
126. 355 F. Supp. at 203. 
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The escalation of judicial activity with respect to university affairs 
coupled with the increased discontent of college students redefined the 
student-university relationship. The relationship is now characterized as 
one which is shaped by constitutional and contractual legal theories. The 
new student-university relationship continues to be redefined and the cases 
reviewed in this article illustrate the complexities and ambiguities that exist 
as this relationship continues to evolve. Joan Stark suggests that the 
student-university relationship will be further defined and narrowed as the 
struggle for credibility and collective strength continues.’” 

This review suggests that the doctrine of in loco parentis no longer 
adequately characterizes the nature of the student-university relationship. 
Instead, the typical student-university relationship can be described as 
contractual and the model is one of consumerism. That is, state colleges 
and universities provide a service or commodity (i.e. education) and 
students are consumers of that service. As such, the relationship between 
the student and the university is guided by the contract between the 
consumer and the service provider. 

The result of the changing student-university relationship is that the role 
of the university has become more narrow and formalized. The broad 
parent-like authority once retained by colleges and universities has been 
replaced by an authority of a contractual and constitutional nature. The 
response to campus crime reflects one facet of the changing nature of the 
student-institution relationship through the refinement and formalization 
of rules and judicial procedures to expand student rights. However, the 
process of abandoning the in loco parentis model and adopting the 
consumer model is incomplete. Instead, this transition has left both the 
university and the student in a peculiar position. While attempting to adopt 
the consumer model, the university may continue to adhere to certain 
aspects of the in loco parentis model. That is, in some respects, the 
university remains steadfast in their broad efforts to develop morality among 
students, while at the same time, moves toward formalizing and narrowing 


its role by adopting a more structured and legalistic response to campus 
crime. 





128. See STARK, supra note 4. 
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